
.......................................................................................................................................

Cyprus under British Rule: An
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Surveys and Land
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Abstract

From 1878 onwards, Great Britain exercised sovereign rights coming close to full

sovereignty over Cyprus. The present article demonstrates that, by undertaking

certain land surveys and land assignments with regard to religious property in

North Cyprus, Great Britain ultimately failed to abide by the restriction on the exer-

cise of its sovereign rights flowing from international law, which in turn referred to

the Ottoman Law on Foundations and Endowments. Apart from shedding light on a

commonly neglected aspect of colonial law, which is closely linked to key concepts of

public international law continuing to shape our present-day discourse, a loose frame

of reference for reparation of past injuries is sketched out.

I. Introduction

1. Long-standing efforts for a reunification of the island ever since U Thant notwithstanding

it was a divided Cyprus which joined the European Union on 1 May 2004 after the failure of

the Annan Plan, the UN’s most recent attempt at getting to grips with a perennial conflict.

The settlement of the land question in Cyprus covers many a page in the Annan Plan, and
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indeed any resolution of the Cyprus conflict is inconceivable without provision inter alia

being made for a transfer of dispossessed property or compensation to owners dispossessed

on both sides of the island. A particular subset of the land question appears to have remained

unnoticed, though, or has at least not attracted any substantial academic interest or other

comment. This subset relates to certain properties of religious foundations in North

Cyprus, which have been the subject of land surveys and land assignments by the British

authorities during their colonial administration of Cyprus as of 1878. In the following

pages, an attempt will be made to review these land surveys and land assignments in the

light of international law at the time. Apart from revisiting certain aspects of colonial law

and linking them to key concepts of public international law, such as sovereignty and the

effects of war on treaties, which continue to shape the present-day discourse in international

law, the present contribution also sets out to look at the current situation in international

law with regard to reparation and to provide a first loose frame of reference for possibly

tackling past injuries. The present contribution will analyse the following issues under

international law:

a. How extensive was England’s competence, under the conventions and under inter-

national law, to legislate on these matters (i.e. performing land surveys, introducing a

land register and carrying out land assignments involving endowment property)? Are

these acts actually lawful under international law?

b. What significance should be attached to the declaration of annexation of Cyprus

by Great Britain on 5 November 1914?

c. What competence did England have under international law that entitled it also to

legislate in civil law and, most notably, to dispose of real estate entered in the land

register and owned by civilians and foundations?

2. In the following, each of these legal questions will be examined in terms of the situation in

international law at the time using, as a review horizon (in the absence of fully differentiated

legal authorities pertaining to international law in the period under review), not only the rel-

evant conventions governed by international law and involving both Turkey and Great

Britain, but also, in particular, the literature regarding international law from the turn of

the twentieth century. At the heart of the study lies the assessment under international

law of a series of historical events, which are legally manifested in unilateral (such as the

British declaration of 1914), bilateral (the convention of 1878, for instance) or multilateral

(the 1923 Treaty of Lausanne, for example) acts in international law. The historical sequence

of events relevant to international law produces an informal structure for answering the legal

questions reviewed in this article. In other words, the issue, which underlies all questions, of

the existence and extent of British sovereign powers and/or regulatory competence in Cyprus

must, in each case, be assessed against the background of applicable standards in inter-

national law at a given time. Hence, the convention of 1878, including the annex from

the same year and other additional provisions, is to be examined first (see Section II).

Then, on the basis of the interim findings, attention will shift to the question regarding

160 Chinese JIL (2008)

 by guest on June 21, 2015
http://chinesejil.oxfordjournals.org/

D
ow

nloaded from
 

http://chinesejil.oxfordjournals.org/


the extent to which the existing legal situation in international law was subsequently altered

unilaterally, bilaterally or multilaterally, focusing particularly on the unilateral British

declaration of 1914 and the 1923 Peace Treaty of Lausanne (see Section III). If, after study-

ing these acts, it is accepted that the British Acts of State in Cyprus contravene international

law, this then raises the question as to the consequences of violating international law, which

shall be dealt with briefly in connection with the acts specifically examined. The key con-

clusions and findings of the study shall then be formulated in hypotheses in the final

summary (see Section IV).

3. While the following analysis relates to international law, several of the legal questions

considered also raise questions pertaining to the law on foundations and endowments that

applies in Cyprus, which therefore had to be included and answered in the present study.

However, it is important to point out that, due to the limited scope of this article, the treat-

ment of national legal questions has to be restricted to a prima facie examination, as it can

only include the relevant English texts accessible to the author, without, for example,

being able to deal fully with the practice of enforcement and, in particular, established

case law.

II. The conventions of 1878

II.A. On the scope of British regulatory competence

4. On 4 June 1878, The Ottoman Empire and Great Britain signed a convention in which

Britain promised to provide support for the Ottoman Empire in its war against Russia.1 In

turn, for military support, various reforms to be specified later by the contracting parties were

envisaged, and the convention also stipulated as follows:

And in order to enable England to make necessary provision for executing her

engagement, His Imperial Majesty the Sultan further consents to assign the Island

of Cyprus to be occupied and administered by England.2

The occupation and administration of Cyprus by Great Britain is therefore packaged

together with the actual duty to provide support under the convention (‘‘enable England

to make necessary provision for executing her engagement’’). Such interpretation is also sup-

ported by the preamble, which states that the goal and objective of the Convention of Defen-

sive Alliance is ‘‘securing for the future the territories in Asia of His Imperial Majesty the

Sultan’’. In the system of the convention, the provision of support therefore constitutes

the main performance due,3 the delivery of which is to be enabled by conceding rights to

the territory, specifically occupation and administration. In an annex of 1 July 1878, it is

1 A meticulously detailed reconstruction of the roots of this convention and/or British policy regarding Cyprus in

general can be found in Dwight E. Lee, Great Britain and the Cyprus Convention Policy of 1878 (1934), 88 et

seq.

2 Cited from The History of Cyprus, 300.

3 Cf. Franz von Liszt, Das Völkerrecht – systematisch dargestellt (1907), 185.
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stipulated in Article VI that the Convention of Defensive Alliance shall end if Russia restores

Kars and the ‘‘conquests’’ made in Armenia during the last war to the Ottoman Empire.4 In

this case, Great Britain must evacuate Cyprus. On 12 July 1878, Cyprus was occupied by

Great Britain in conformity with the convention.5

5. To be in a position to answer the question as to the scope of the British regulatory

powers in Cyprus, it is first essential to ascertain the exact meaning of the terms ‘‘occupation’’

and ‘‘administration’’. A particular matter for debate here is the extent to which the use of

these two terms makes it possible to conclude that British territorial jurisdiction, understood

as the power of one State over a specific territory, exists. The concession of the right to exer-

cise territorial jurisdiction is not the same as the assignment of territorial sovereignty, where

the right, for example, to dispose of the territory vis-à-vis other states is also devolved. The

assignment of territorial sovereignty leads to a definitive annexation of the territory, whereas

in the case of the transfer of territorial jurisdiction the rights of the transferor State to the

territory can be factually revived.6

II.A.i. Assessment in writings at the time

6. The literature is not entirely consistent in its assessment of the existence of British terri-

torial jurisdiction over Cyprus based on the Convention of Defensive Alliance of 1878,

which means that the different positions need to be examined in detail. Discrepancies

among individual authors exist in answering the question regarding the continuation and/

or scope of Turkish sovereignty over Cyprus under the conventions of 1878.

7. Among the authors at the time, von Liszt for one assumes that the occupation of Cyprus

by England should be regarded as a veiled form of derivative acquisition of State territory,

and equates the acquisition of State territory with the acquisition of territorial jurisdiction

and/or sovereign power.7 He argues that a crucial aspect of this derivative acquisition is

the recipient’s unrestricted right to exercise sovereign rights on its own behalf.8 The fact

that the convention explicitly mentions just administration and occupation, and not sover-

eignty per se, is given due consideration by von Liszt by virtue of his introduction of the

notion of the nominal continuation of the previous sovereign power, which cannot,

however, as such restrict the comprehensive sovereignty of the occupier.9 So, in von Liszt’s

perspective, sovereignty has been transferred. Without providing a detailed discussion of

4 Cf. von Liszt, above n. 3, 103 et seq. However, see also Karl Strupp, Grundzüge des positiven Völkerrechts

(1928), 53, which leaves unanswered the question as to whether the convention truly has a resolutory condition.

5 A.J. Toynbee, Cyprus, the British Empire and Greece, in: Survey of International Affairs (1931), 354, 357;

Sir Ronald Storrs and Bryan J. O’Brien, The Handbook of Cyprus (1930), 28. Lee, above n. 1, 105, on the

other hand, talks of 11 July 1878.

6 Cf., regarding the whole issue, Alfred Verdross and Bruno Simma, Universelles Völkerrecht: Theorie und Praxis

(1984), § 1038 et seq. Despite the relatively precise distinction between the terms ‘‘sovereignty’’ and ‘‘territorial

jurisdiction’’, their use, especially in literature at the time, is not standardized.

7 von Liszt, above n. 3, 93.

8 von Liszt, above n. 3, 102.

9 von Liszt, above n.3, 102; cf. also Thomas Ehrlich, Cyprus, the ‘‘Warlike Isle’’: Origins and Elements of the

Current Crisis, 18 Stanford LR (1966), 1021, 1025, which takes the position that Great Britain exercised

control over Cyprus while ‘‘titular sovereignty’’ remained with Turkey.
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the problem, Strupp assumes a cession of Cyprus to Great Britain, and possibly one that is

subject to a resolutory condition.10 Stockton, on the other hand, does not go so far as to

assume a transfer of sovereignty, although his views do end up resembling those of von

Liszt and Strupp: he speaks of an ‘‘administrative occupation’’, with the nominal continu-

ation of Turkey’s sovereignty.11 He states, however, that this nominal sovereignty does not

stand in the way of a ‘‘real dismemberment of its sovereignty’’, such that only very minor

residual sovereignty remains with the Turkish Sultan.12 In this connection, Stockton

speaks of ‘‘pretended leases’’, which were actually intended to draw a veil over the transfer

of the territory with a view to avoiding a loss of face for the State concerned and its popu-

lation.13 Stockton thereby adopts Westlake’s approach, which is where the expression ‘‘real

dismemberment of the sovereignty’’ comes from. This approach means that the Sultan only

retains certain shares of former rights, enabling the Sultan to maintain peace on the island—

Westlake is evidently alluding here to the remaining external sovereignty; moreover, the reli-

gious courts on the island would continue to exist.14 Aside from this, Westlake observes that

the British High Commissioner issues and abolishes ‘‘laws and ordinances with the advice of

a legislative council, subject to a power of disallowance retained by the British crown, which

can also legislate directly for the island by order in council’’.15

8. It remains unclear with this approach whether sovereignty has merely been transferred

factually or legally as well, and if so to what extent. This shortcoming is avoided by Dendias,

who subjects the legal qualification of the conventions of 1878 to an in-depth study. He

states that although the concession of British sovereign rights under the conventions is

merely a temporary assignment subject to a resolutory condition, it should be taken for

granted that everyone knows that this condition will never take effect; nevertheless, appear-

ances have been preserved (‘‘les apparences sont sauvées’’), and consequently sovereignty

remains with the Sultan, but in name only (‘‘l’ı̂le, rien que nominalement, appartient tou-

jours au Sultan’’).16 Unlike most authors who refer indiscriminately to the convention of

1878, Dendias also includes the additional article of 14 August 1878 signed at Therapia17

in his assessment, which grants Great Britain the right to issue laws and conclude certain

treaties on the island in the name of the English Queen, without any involvement of the

Sublime Porte.18 Elsewhere, he comments that, theoretically, Cyprus remains part of the

Ottoman Empire, but the sovereignty that remains with the Sultan is exercised by Great

10 Strupp, above n. 4, 53.

11 Charles H. Stockton, Outlines of International Law (1914), 117.

12 Ibid.

13 Ibid. Stockton’s view seems plausible if one considers the fact that Article III of the Annex of 1878 obliges Great

Britain to pay the excess generated in Cyprus to the Sublime Porte. The convention of 4 June 1878, on the other

hand, did not provide for such a contractual secondary obligation.

14 John Westlake, 1 International Law (1910), 140.

15 Ibid.

16 Michel Dendias, La question cypriote aux points de vue historique et de droit international (1934), 23.

Elsewhere, he attaches a touch of irony to the condition due to its hypothetical nature (25).

17 See the text in The History of Cyprus, 302.

18 Dendias, above n. 16, 25 and 174.
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Britain. As a consequence, there has been no change in the nationality of the inhabitants of

Cyprus—they remain citizens of the Ottoman Empire—and treaties concluded with Turkey

also have a legal impact on Cyprus.19 In imitation of von Liszt, he speaks ultimately of a

disguised cession (‘‘cession déguisée’’). De iure, however, Dendias explicitly rejects von

Liszt’s opinion that Great Britain has acquired sovereignty by virtue of the conventions of

1878, given that this view conflicts with the text of the conventions.20 According to

Dendias, Ottoman sovereignty continued to exist on the island.21 That said, de facto,

Dendias agrees with von Liszt’s analysis, since despite the wording of the conventions,

Great Britain is exercising sovereignty over Cyprus without having to submit such action

to restrictions, whatever they may be (‘‘sans avoir à soumettre cet exercice à des restrictions,

quelles qu’elles fussent’’). 22 Despite the continuing sovereignty of the Ottoman Empire, the

sovereign cannot contribute to the (delegated) administration of the island.23 This distinc-

tion between the existence and exercising of sovereignty is taken up by Hersch Lauterpacht

in 1937 in the fifth edition of Oppenheim’s International Law: as in the case of the admi-

nistration of Bosnia and Herzegovina by Austria–Hungary from 1908, he states that in

Cyprus too one State is exercising the sovereignty of another State. ‘‘For all practical pur-

poses’’ a cession24 of territory has taken place, even though the territory legally remains

with the ceding State.25 Accordingly, Storrs and O’Brien also assume the nominal retention

of Cyprus by the Ottoman Empire,26 which entailed that the inhabitants of Cyprus

remained citizens of the Ottoman Empire, while Cyprus was governed by Great Britain.27

And finally, there are those authors who actually regard Cyprus as a British province

under the conventions of 1878, without questioning its legal membership of the

Ottoman Empire.28

II.A.ii. Confirmation in more recent literature

9. In the second edition of his textbook on international law, Berber follows Dendias and

Lauterpacht in his reasoning. Under the heading of ‘‘Ausnahmen von der Ausschliesslichkeit

der Gebietshoheit’’, he takes the ‘‘faktische Ausübung der Gebietshoheit mit Zustimmung

19 Dendias, above n. 16, 168.

20 Dendias, above n. 16, 170.

21 Dendias, above n. 16, 172.

22 Dendias, above n. 16, 170; Dendias also speaks here of a reality disguised using illusory phrases (‘‘réalité déguisée

sous des formules illusoires’’).

23 Dendias, above n. 16, 172.

24 A cession is understood as the transfer by treaty of territorial sovereignty over a particular territory to another

State. Cf. Torsten Stein and Christian von Buttlar, Völkerrecht (2005), para. 557.

25 Hersch Lauterpacht, 1 Oppenheim’s International Law (1937), 353.

26 Similarly M.F. Lindley, The Acquisition and Government of Backward Territory in International Law (1925),

242.

27 Storrs and O’Brien, above n. 5, 27. A certain proximity to the government might be attributed to this source,

given that Storrs was employed as ‘‘Governor of Cyprus’’ and O’Brien as ‘‘Assistant secretary to the Governor

of Cyprus’’. Nevertheless, only the predominant opinion found in other literary statements is confirmed in

this section.

28 Editorial Comment, AJIL (1915), 204, 205.
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des juristischen Gebietsherrn’’ as his theme, i.e. the actual exercising of territorial jurisdiction

with the consent of the legal territorial sovereign.29 Using the example of Cyprus under the

conventions of 1878, he demonstrates that—as in the case of Bosnia and Herzegovina—

territorial jurisdiction can legally remain with one State and be exercised by another with

the former’s consent.30 In summary, he emphasizes that such arrangements bordered on

the realms of pure fiction and were short lived, which—besides the annexation of Bosnia

and Herzegovina by Austria–Hungary—is illustrated by Great Britain’s annexation of

Cyprus in 1914.

10. Lauterpacht similarly speaks in this context of ‘‘mere devices of diplomacy’’, which

have enabled the acquisition of sufficient regulatory power wherever an explicit annexation

seems politically inopportune; although such arrangements by treaty are to be clearly distin-

guished from annexations, they have often served to pave the way for annexation.31

11. Malanczuk speaks of the right conceded under the conventions to administer

the Turkish island of Cyprus,32 admittedly without quoting much more than the text

of the conventions. However, by systematically classifying Britain’s role under the title of

‘‘Minor rights over territory’’, he makes it clear that he does not accept that Britain

enjoyed full sovereignty in Cyprus. Oppermann assumes that the Sultan did not in principle

surrender Turkish sovereignty (‘‘jurisdiction’’) by giving his consent to the occupation and

administration by Great Britain. He states that from a political viewpoint the granting of the

aforementioned rights should qualify as a cession in favour of Great Britain.33 Despite a

continuation in Turkish sovereignty ‘‘as far as international law was concerned’’, Cyprus

was, to all intents and purposes, treated as a British colony.34 This fact did not, however,

prevent the inhabitants of Cyprus from retaining their Turkish nationality or international

treaties concluded by Turkey from referring to ‘‘Cyprus’’; what is more, Cyprus assumed the

status of a neutral State during the Turkish Wars of 1911–1913.35 Oppermann concludes

by referring to the ‘‘complete annexation’’ of Cyprus, which he says did not take place until

the unilateral declaration of 191436, and thereby suggests that this declaration brought a

change to Great Britain’s legal position compared with the status quo ante. The observations

made by Altuğ, however, who assumes a cession under major political pressure, remain

unclear. Without dealing with the question of the scope of British sovereign rights, he

merely mentions that under the convention of 4 June 1878 ‘‘Cyprus was to be left to

Great Britain with the condition that the sovereign rights of the Ottoman state on Cyprus

29 Friedrich Berber, 1 Lehrbuch des Völkerrechts (1975), 310.

30 Ibid.

31 Elihu Lauterpacht, 2 International Law, being the collected papers of Hersch Lauterpacht (1975), part I, 114.

32 Peter Malanczuk, Akehurst’s Modern Introduction (1997), 158.

33 Thomas Oppermann, Cyprus, in: Rudolf Bernhardt (ed.), 1 EPIL (1992–2003), 923.

34 Ibid. The same approach is also found in the online version of the Encyclopaedia Britannica: ‘‘The Cyprus Con-

vention of 1878 between Britain and Turkey provided that Cyprus, while remaining under Turkish sovereignty,

should be administered by the British government’’. (31 September 2007).

35 Oppermann, above n. 33, 923.

36 See detailed account in III.
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would not be violated’’.37 Kohen points to the fact that there is nothing to contradict the

actual possibility of a State exercising sovereign powers or even complete public authority

over a territory without also being sovereign of that territory, quoting Cyprus as an

example.38

II.A.iii. Synthesis and assessment
12. It would appear that von Liszt has remained largely isolated in his view that what has

occurred in the case of Cyprus is a veiled form of derivative acquisition of State territory

(and, therefore, sovereignty). Only Strupp, whose writings, however, postdate the conclusion

of the 1923 Treaty of Lausanne, and whose view might be influenced by the transfer of sover-

eignty to Great Britain that did actually take place then if it had not already happened

before39, also adopts the stance that Cyprus was assigned to Great Britain.40 On the other

hand, the overwhelming majority of authors at the time assume a concession of territorial

jurisdiction in favour of Great Britain, which is effected legally by means of the right

granted to Great Britain to occupy and administer the island.41 These opinions are

adopted and endorsed in more recent writings. Nevertheless, it is important to acknowledge

that the meaningfulness of the literary observations suffers somewhat by virtue of their rather

simplistic reference to ‘‘the convention of 1878’’ and the fact that they seem to draw con-

clusions directly from this without, however, considering the subsequent agreements

between the contracting parties.42 As a result, it remains unclear which convention provisions

are actually being taken as the basis for the interpretations reported.

13. In spite of this situation, it is possible, particularly in light of the subsequent agree-

ments between the parties, to paint a clear picture of the intentions of the contracting

parties despite the relative vagueness of the terms ‘‘occupation’’ and ‘‘administration’’.

This is especially true in the case of the additional article to the convention of 4 June

1878, which was signed on 14 August 1878 at Therapia and reads as follows:

It is understood between the High Contracting Parties, without prejudice to the

express provisions of the Articles I, II, and IV of the Annex of the 1st July, 1878,

that His Imperial Majesty the Sultan, in assigning the Island of Cyprus to be occupied

and administered by England, has thereby transferred to and vested in Her Majesty the

Queen, for the term of the occupation and no longer, full powers for making Laws and

37 Yilmaz Altuğ, The Cyprus Question, 21 German YIL (1978), 311, 312.

38 Marcelo Kohen, Possession contestée et souveraineté territoriale (1997), 76 et seq. and 81.

39 See detailed account in III.

40 Strupp, above n. 10, 53.

41 This view of a gulf between territorial jurisdiction and sovereignty and the resulting special status in international

law afforded to Cyprus is borne out by historical practice under international law: on the one hand, the continu-

ing sovereignty of the Ottoman Empire is emphasized by the fact that the inhabitants of Cyprus kept their

Turkish nationality. On the other, British territorial jurisdiction was given recognition in so far as Cyprus was

regarded as a neutral State in the Turkish wars of 1911 and 1913. Furthermore, new international treaties

entered into by Turkey made explicit reference to Cyprus, which would not have been necessary had unrestricted

Turkish sovereignty been assumed to exist. Cf. on these aspects Oppermann, above n. 33, 923.

42 One of few exceptions is Dendias, above n. 16.
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Conventions for the Government of the island in Her Majesty’s name, and for the

regulation of its Commercial and Consular relations and affairs free from the

Porte’s control.43

14. Through this additional article, the contracting parties provide an authentic

interpretation of the two terms ‘‘occupation’’ and ‘‘administration’’, which is expressed in

linguistically precise terms by means of the phrase ‘‘in assigning [. . .] has thereby transferred

to and vested in’’. This indicates that what is intended here—as is perfectly clear from the

wording—is a transfer of legislative competence to the English Crown (‘‘powers for

making Laws and Conventions’’). The wording also makes it evident that comprehensive

regulatory competence is meant (‘‘full powers for making Laws and Conventions’’).

15. The phrase ‘‘for the term of the occupation and no longer’’ does not involve any

restriction of these delegated legislative powers, and merely ties in with the condition of

the Annex of 1878.44 Given that this condition did not come into effect at any time

during the term of the convention,45 it does not play any role in this study. Likewise, the

words ‘‘for the Government of the island’’ do not entail any restriction of the content of

British legislative competence, even though the meaning of this clause is not entirely trans-

parent. For one thing, the ‘‘Government of the island’’ might be a reference to the Sultan

himself—an interpretation that could be suggested by the capitalization of the term ‘‘govern-

ment’’; accordingly, the English Crown would be entitled to a kind of acting legislator role,

which might underline the continuing sovereignty of the Sultan. However, this interpret-

ation seems rather unlikely if one systematically considers the entire convention ensemble

of 1878, given that the other provisions always refer to ‘‘His Imperial Majesty the Sultan’’

or the ‘‘Sublime Porte’’, and never ‘‘Government’’. An alternative reading might be to under-

stand ‘‘government’’ in the sense of today’s more common term ‘‘governance’’ and therefore

interpret this as a general reference to legislature for the administration/government of the

island. However, irrespective of which of these interpretations is preferred, there is no indi-

cation of any restriction of the ‘‘full powers’’ of the English Crown.

16. One example of the utilization of substantive legislative powers by Great Britain is

the abolition of capitulations46 in 1879, even though this was not performed within the

framework of ordinary legislative procedure, but rather through administrative channels.

None of the States that were notified of this decision questioned Britain’s regulatory

power as such. In light of the additional article of Therapia, which extends the concession

of ‘‘full powers’’ to consular relations as well, such an argument had to have appeared

barely sustainable.

43 Cited from The History of Cyprus, 302 (emphasis added); see here also Criton G. Tornaritis, Cyprus and its

constitutional and other legal problems (1977), 17.

44 According to Article VI of the Annex, Cyprus is to be evacuated by Great Britain, and the convention of 4 June

1878 simultaneously dissolved, if Russia restores to Turkey Kars and the ‘‘conquests’’ made in Armenia during

the last war.

45 See Ehrlich, above n. 9, 1025.

46 Through the system of capitulations, nationals of western States were withdrawn from the jurisdiction of the

Ottoman Empire and subjected instead to the jurisdiction of their own consular courts.
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17. At the same time, the interested States refused to recognize the abolition of the capi-

tulations and merely accepted their suspension in view of the fact that in principle British

administration was subject to a resolutory condition and bearing in mind the continuing

sovereignty of the Ottoman Empire.47 Admittedly, this is not to be interpreted as question-

ing Great Britain’s regulatory power under international law;48 instead, the issue of the abol-

ition of capitulations is an exceptional case in so far as it, by its very nature, intrudes upon the

rights of third States and consequently requires their consent or refusal.

18. Lindley cites other examples of Great Britain exercising legislative powers without any

dispute: for instance, the British Parliament defined the territorial application of the Copy-

right Act of 1911 as well as the Maritime Conventions Act of 1911 such that they could

cover Cyprus as well. Both laws were applicable ‘‘to any territories under his protection,

and to Cyprus’’.49

19. The highlighting of Cyprus in addition to ‘‘any territories under his protection’’

appears to be simply for clarification purposes here since neither of the two laws give any

indication of a special position granted to Cyprus. On a purely semantic level, one reason

for the separate reference to Cyprus might be that the conventions of 1878 go beyond

mere support on the part of Great Britain.

20. To summarize, therefore, it is to be assumed that, in the absence of corresponding

convention provisions, the conventions of 1878 did not provide for any transfer of sover-

eignty.50 The question of a transfer of sovereignty, however, is actually of secondary import-

ance. After all, a detailed study of the convention provisions reveals that the convention

ensemble of 1878 assigned the right to exercise territorial jurisdiction, consequently

leaving the Sultan with only isolated powers. This does not rule out the eventuality that

as a result ‘‘various important rights’’ remained with the Sultan.51 Without having to

delve more deeply into the Sultan’s rights at this point, the additional article does at any

rate make it clear that extensive legislative powers were transferred to Great Britain. For

example, Lauterpacht also writes, in obvious allusion to the additional article, that ‘‘[i]t

was made clear that the authority transferred in this arrangement included full legislative

power, and indeed third States recognized this to the extent of foregoing their capitulory

rights in the Island’’.52 Hence, through the conventions of 1878 sovereignty de iure

remains with Turkey; in practical terms, however, sovereignty rights are assigned in the

47 Dendias, above n. 16, 171 et seq.; Tornaritis, above n. 43, 22 et seq.

48 Cf. here Lindley, above n. 26, 242. (‘‘The internal sovereignty was thus placed completely in the hands of Great

Britain, a fact which other Powers recognized by forgoing their rights of jurisdiction under the capitulations’’.)

49 Cited from Lindley, above n. 26, 242.

50 Incidentally, Great Britain did not claim any transition of sovereignty. Cf. only Clive Parry and Sir Gerald

Fitzmaurice (eds), 2b British Digest of International Law, Phase I: 1860–1914, 373. (‘‘Where one State has

acquired and enjoys the right to administer a portion of the territory of another in such circumstances that all

or virtually all governmental authority is vested in the former State, though without that State acquiring sover-

eignty a jus in re aliena in strictness arises. This was the case, for instance, when, by the Convention of 4 June,

1878 Cyprus was assigned by Turkey ‘to be occupied and administered by England’’’.)

51 According to James R. Crawford, The Creation of States in International Law (2d ed. 2006), 288.

52 E. Lauterpacht, above n. 31, 114.
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areas of interest here too, by means of the convention-related transfer for occupation and

administration.53 As we have seen, this is the view predominantly held in the writings.54

It is also one that is consistent with the firman of 1 July 1878, in which the Sultan

remarks that ‘‘the said Government [Great Britain] should possess the Island temporarily’’

and ‘‘it has been deemed expedient that the temporary administration of the said Island

be handed over to the said Government’’, whereupon the conditions of the Annex of 1

July 1878 are quoted.55 Furthermore, the correspondence of 15 July 1878 between the

Sultan and Layard, the British negotiator, changes nothing of this description: it talks of

observing the Sultan’s sovereign rights,56 which as such remain unaffected by the convention

ensemble of 1878. Incidentally, it should be borne in mind that this correspondence takes

place prior to the time of the additional article of Therapia (14 August 1878), which is

why it is accorded a rather secondary role within the framework of the convention

interpretation.

21. It is only mentioned in passing that this interpretation of the conventions, which is

largely based on their wording, fully appreciates the fact that at the end of the nineteenth

century up until well into the twentieth century there was as yet no generally recognized

binding canon of interpretation for international law in force,57 like that now provided

for under current international law by Article 31 et seq. of the 1969 Vienna Convention

on the Law of Treaties (VCLT).58 Despite this uncertainty, the relevance of the interpret-

ation of the wording was beyond dispute, although its relationship to the intentions of

the contracting parties was particularly unclear.59 Given that in this case no discrepancy

can be found between the wording and the intention of the contracting parties, this contro-

versy has no bearing on the outcome of the interpretation. Likewise, in the present case, there

is just as little room for the then generally recognized doctrine of ‘‘in dubio mitius’’, which

53 This finding is corroborated by the declaration of an Anglo-Turkish Mixed Arbitration Tribunal from the year

1929 concerning the status of Cyprus on 29 August 1914 (Parounak v. Turkish Government, Annual Digest,

1929–1930, Case No. 11). Admittedly, the statement that in 1914 Cyprus was ‘‘under the protection’’ of

Great Britain as defined by Article 64 para. 2 of the Treaty of Lausanne does not go beyond what has already

been said for the purposes of determining Great Britain’s legal status in Cyprus under international law. As a

result, only the confiscated assets formerly of Cypriots are included in the restoration obligations under the

Treaty of Lausanne, though it is doubtful whether this means that the occupation by Great Britain should be

described quite generally as a protectorate—according to H. Lauterpacht, above n. 25, 353. In view of the com-

plexity of this concept, the specific legal consequences would also be unclear. See here Crawford, above n. 51, 288

et seq. However, the Anglo-Turkish Mixed Arbitration Tribunal further remarked that Great Britain ‘‘exercised

all the regular prerogatives of government in such a manner that the island must in fact be regarded as having been

governed by Great Britain’’ (cited from Tornaritis, above n. 43, 22).

54 See Sections I.A.i. and I.A.ii.

55 Italics are mine; see Section II.B.

56 The text signed by the British negotiator Layard reads: ‘‘L’ambassadeur de Sa Majesté Britannique declare qu’on

ne cherchera nullement porter atteinte aux droits souverains du Sultan comme Sa Majesté Impériale l’entend par

la ratification du traité d’alliance defensive du 15 juillet 1878’’. (Her Britannic Majesty’s Ambassador declares that

no attempts will be made to undermine the sovereign rights of the Sultan as His Imperial Majesty understands by

the ratification of the Convention of Defensive Alliance of 15 July 1878).

57 Dionisio Anzilotti, Corso di diritto internazionale (1912), 203; cf. also 2 ILCYB (1966), 218 et seq.

58 1155 UNTS 311.

59 See Stockton, above n. 11, 258.
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dictates that in case of doubt preference is to be given to an interpretation that is less onerous

for the party assuming an obligation;60 this does not apply here since the clear wording does

not indicate any such case of doubt.

22. However, it is important not to overlook the fact that the legislative powers transferred

to Great Britain are tied to certain stipulations in the Annex of 1878. As we have seen, the

agreement between the contracting parties concerning the interpretation of the expressions

‘‘occupation’’ and ‘‘administration’’ in the additional article of 14 August is ‘‘without preju-

dice to the express provisions of the Articles I, II, and IV of the Annex of the 1st July, 1878’’.

This clause is therefore to be considered in greater detail below.

23. On the other hand, the view that legislative powers were not transferred via the con-

cession of occupation and administration to Britain would not be sustainable. In fact, this

argument was produced in reference to the fundamentally similar case of the occupation

and administration of Bosnia and Herzegovina by Austria–Hungary: for example,

Holtzendorff denied that Austria–Hungary had any regulatory power under international

law with regard to the organization of the courts and compulsory military service in

Bosnia and Herzegovina on the basis of the 1878 Treaty of Berlin, which includes the pro-

vision that ‘‘the [Turkish] provinces of Bosnia and Herzegovina shall be occupied and

administered by Austria-Hungary’’.61 The crucial difference between the legal situation in

Cyprus and that in Bosnia and Herzegovina, however, is that the additional article

mentioned above provides for an authentic interpretation of the expressions ‘‘occupation

and administration’’ and thereby clearly concedes legislative powers; there is no such pro-

vision in the 1878 Treaty of Berlin. Admittedly, Holtzendorff does also ultimately

concede, with regard to Bosnia and Herzegovina, that the acts of legislation imposed by

Austria–Hungary found acceptance with other states.62

II.B. Substantive determinants of British sovereign behaviour

24. Article I of the Annex of 1878 stipulates ‘‘[t]hat a Mussulman religious Tribunal

(Mehkemé-i Sheri) shall continue to exist in the island, which will take exclusive cognizance

of religious matters, and of no others, concerning the Mussulman population of the island’’.

This first confirms the existence of Muslim tribunals in religious affairs at the time the Annex

was drawn up and also orders their continuity. Moreover, the material purview of these tri-

bunals is described relatively imprecisely with ‘‘religious matters’’; at the same time, the per-

sonal purview is restricted to the Muslim population of Cyprus. Finally, it is agreed that the

religious tribunals are entitled to exclusive jurisdiction within their purview.

25. The exercising of sovereign powers by Great Britain is therefore subject to restrictions

that relate specifically to the organization of the courts in religious matters. In this regard,

reference is undoubtedly being made to the existing legal situation, which forms the starting

60 Stockton, above n. 11, 258; on this traditional topos of interpretation before the adoption of the VCLT, see

Antonio Cassese, International Law (2001), 134.

61 Cited from Westlake, above n. 14, 137 et seq.

62 See Westlake, above n. 14, 138.
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point for the continuity order. However, aside from this institutional element, it is also

noticeable that the concept of religious matters is assumed by the contracting parties to be

well known and no attempt is made to define it at international law level. This would

suggest that the parties intended for their agreement to build on the existing national law

and that they could, therefore, in the sense of a reference to this law, regard the expression

‘‘religious matters’’ as given. Hence, the concept of religious affairs in national law as well as

its institutional implications is internationalized. Both operate as barriers for the territorial

jurisdiction of Great Britain. As such, the regulatory area of religious matters is given

some kind of guarantee of continuity.

26. Article II of the Annex further orders that the ‘‘Board of Pious Foundations in

Turkey (Evkaf )’’ is to appoint a Muslim inhabitant of the island to supervise, together

with a delegate of the British authorities, the administration of any property, endowments

and lands that belong to mosques, cemeteries, Muslim schools and other existing religious

establishments in Cyprus. Is this provision merely an organizational regulation or is existing

substantive law once again being afforded some protection of continuity here? This provision

is not entirely clear and, according to its wording, relates simply to the organization of the

administration of religious property. Nevertheless, a static reference to the legal situation at

the time of signing is to be inferred from this convention provision, at least in so far as it is

geared to that property that currently—i.e. on 1 July 1878—belongs to the religious

establishments mentioned (‘‘belonging to the mosques,’’ etc.). From this, it is possible to

establish limits to Britain’s exercising of territorial jurisdiction from a substantive law

point of view: if one were to assume that Great Britain was allowed to expropriate

endowment land in the public interest,63 for example, and to modify the national law on

foundations and endowments accordingly, then Article II would potentially lose its applica-

bility. However, this would contradict the age-old recognized maxim of interpretation in

international law, which states that any meaning that renders a convention provision

pointless is not permitted.64 Even the maxim that says that in case of doubt the meaning

that is less restrictive for the contracting party assuming a burden is to be chosen (and there-

fore an unclear convention provision is to be interpreted in such a way that it allows the legal

regime of the state assuming a burden the broadest possible scope of application)65 leads to a

similar result.

27. So, in principle, the Law on Foundations and Endowments in force in Cyprus was

to be observed by Great Britain on the basis of the Annex of 1878. However, it remains

unclear to what extent the two provisions rule out any type of change in the law. The

actual text of the Annex is not very generous when it comes to provide precise boundaries

for the exercising of British sovereign powers. The primary focus on the continued existence

of institutional elements allows the conclusion to be drawn that changes in the law are

63 In fact, Art.V lays down as a rule that England is entitled to expropriate cultivated land, in exchange for compen-

sation (‘‘purchase compulsorily’’), that is needed ‘‘for public improvements, or for other public purposes’’; pur-

suant to the same provision, the expropriation of uncultivated land is not subject to any conditions whatsoever.

64 Stockton, above n. 11, 259.

65 Stockton, above n. 11, 258.

Hofstötter, Cyprus under British Rule 171

 by guest on June 21, 2015
http://chinesejil.oxfordjournals.org/

D
ow

nloaded from
 

http://chinesejil.oxfordjournals.org/


permissible in so far as they do not affect the existence of these elements; serious intervention

in the organization of religious matters, on the other hand, is not intended to be covered by

the Annex.

28. Finally, Article IV stipulates that the Sublime Porte may, at its own discretion

(‘‘freely’’), sell lands and other property belonging to the Ottoman Crown and State. The

proceeds from these sales are not included in the revenue used to calculate the amount to

be paid by Great Britain under Article III. No concrete stipulations can be derived from

this for the exercising of sovereign powers with regard to foundations.

29. That, not least, even Great Britain assumed the existence of limitations to its ‘‘full

powers for making Laws and Conventions’’ on the basis of the Annex is made clear by

the fact that, immediately following the occupation, Britain went to obviously considerable

expense to examine the Ottoman Law on Foundations and Endowments and its implemen-

tation in practice.66

30. In conclusion, there is the question as to whether, beyond the substantive stipulations

of the Annex, any determinants for British sovereign behaviour in Cyprus can be derived

from the general international law of the time. This question is highly interesting, not

least given the difference in Great Britain’s approach to the Muslim foundations, on the

one hand, and the lands and property of the Orthodox Church, on the other. Were one

in a position to assume the applicability of a principle of equal treatment, such unequal

treatment of the different religious property could constitute a violation of this principle.

However, there is no indication of the existence of such a ban on discrimination in

general international law at that time. Hence, it must be assumed that international law

stipulations for British sovereign behaviour in Cyprus can only come from the Annex.

II.C. Qualification of imposed Acts of State in light of international law

II.C.i. Factual and legal background
31. It is to be assumed that certain types of land had to be registered in any case even before

the period of British administration in Cyprus. This was the case particularly for mulk land,

which under the Ottoman Land Law was subject to compulsory registration67 (mulk is

defined by Article 1 of the Ottoman Land Law as land that is fully owned). Nonetheless,

the extensive cadastral registration of ownership of real estate, combined with an inventory

of the entire island, was only tackled for the first time under British administration.68

The shortcomings of the system discovered by the British, focusing on the Limassol District,

are described by Colonel Warren in 1879:

The titles by which land was, and is, held in Cyprus are exceedingly vague in the

definition of the boundaries, and, although the number of scalas and denums is

66 Captain Seager, Report by Her Majesty’s High Commissioner (dispatch from Major-General Sir R. Biddulph,

1979), 1 et seq.

67 Stanley Fisher, Ottoman land laws containing the Ottoman land code and later legislation affecting land (1919),

note on Article 1 of the Ottoman Land Law.

68 Storrs and O’Brien, above n. 5, 34.
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invariably mentioned, yet this latter little particular is never held to be binding; the

words ‘‘bounded by a hill’’ allows an extension to a mile in that direction, the words

‘‘bounded by uncultivated land’’ allows extension to within a yard of the nearest

neighbour.69

32. Colonel Warren also points out that a significant proportion of the land belongs to the

religious foundations (‘‘vacouf’’) and monasteries, and that this share ‘‘is supposed to have

been given for benevolent and charitable objects’’.70 In his report on the Famagusta District,

Captain Inglis refers to criminal changes in the land registers (‘‘Tapou books’’), which in his

view had been made immediately prior to the arrival of the British.71 He also describes the

problem posed by the common practice of private occupation and settlement of land by the

rural population—in circumvention of the regulations in force: ‘‘. . . [T]he consequence is a

very large portion of claimed and cultivated property is unregistered. Many peasants holding

no kotshans claim their property by right of descent’’.72 Similar problems are addressed by

Mr Young in his report on the Paphos District:

I am sorry to state that the titles of the lands are not in a satisfactory condition. The

late Commissioner and myself went last December and tried to find out from the

titles which the villagers had, the amount of land possessed. We found it a hopeless

task, their titles were entirely at variance with the Voukouat books, and for a great

many lands no titles were possessed at all. . . . it was the same all through, most of

the people claiming far more land that they had titles for.73

In summary, he emphasizes that a new register of lands would be a ‘‘huge blessing’’.74

II.C.ii. Assessment of imposed Acts of State under international law
II.C.ii.a. Land surveys and introduction of a land register

33. Against this background, first it is necessary to assess the legality of the British land

surveys and introduction of a cadastral land register. On the basis of the previous obser-

vations on the scope of British regulatory competence in Cyprus, objections under inter-

national law can only be raised if Acts of State effected by the British (be they legislative

acts, executive acts or also acts of the judiciary) violated the substantive determinants

arising from the Annex. At this point it is clear that none of the barriers provided in the

Annex for the exercising of sovereign rights by Great Britain explicitly ban the implemen-

tation of land surveys or the introduction of a land register. In actual fact, they follow

from the extensive assignment of sovereign rights to Great Britain under the additional

article of Therapia (with merely isolated sovereignty rights remaining with the Sultan as a

69 Captain Seager, above n. 66, report by Colonel Warren, 39 et seq.

70 Captain Seager, above n. 66, report by Colonel Warren, 40.

71 Captain Seager, above n. 66, report by Captain Inglis, 91.

72 Captain Seager, above n. 66, report by Captain Inglis, 92.

73 Captain Seager, above n. 66, report by Mr Young, 171.

74 Ibid.
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consequence) that Great Britain could essentially act as legislator with regard to the introduc-

tion of a land register and also perform land surveys.

34. It should be noted, however, that the introduction of a cadastral land register in

Cyprus seems absolutely astonishing given the fact that prior to 1925 it was not obligatory

to register property in the land register under English land law. It was not until the Land

Registration Act of 1925 that it became compulsory to enter certain legal transactions in

the land register. Admittedly, this fact alone does not grant sufficient reason to plead that

British action in Cyprus preceding developments in its own legal system contravenes inter-

national law. After all, such an assumption would presuppose that States were obliged to

exercise their competence over territories where they held sovereign powers in parallel to

their competence in their own country, but no such obligation can be derived from the inter-

national law of the time (or probably even from present-day international law). Conse-

quently, the admissibility of a system change in respect of the registration of real estate in

Cyprus must be determined purely on the basis of the powers granted under the conventions

of 1878, and the relevant English land law cannot serve as a benchmark for an assessment

pertaining to international law.

35. The introduction of a land register might be a problem under international law if this

would, as a result, interfere with the continuity guarantees discussed above regarding the Law

on Foundations and Endowments in force. According to the existing legal situation in

Cyprus at the time of Great Britain’s takeover of administration, a vakfieh75 used to establish

a religious endowment (vaqf )76 is entered in the register kept by the Mekkemeh Sheri

court—and therefore in the register of a religious court.77 Apart from this, no entry is

apparently made in a land register, unlike with mulk land. Consequently, it might be

concluded that the international law guarantee of continuity concerning the competence

of the religious courts has been violated on account of the fact that entering endowment

land in the land register involves an intervention in the sphere of competence of the religious

courts.78

75 A vakfieh is a document containing information about real estate made vaqf and instructions on the appointment

of the administrator and his remuneration. See Claude Delaval Cobham, Laws & Regulations Affecting Waqf

Property (1899), i, and Omer Hilmi Efendi, A Treatise on the Laws of Evqaf (1899), 5 et seq.

76 As a very general rule, religious endowment land donated by private individuals is essentially excluded from the

scope of application of the Ottoman Land Law. This is based on Art.4 of the Ottoman Land Law, where two

types of endowment land (Mevqufé) are defined. Endowment land donated by private individuals is described

in the following way: ‘‘(i.) That which having been true mulk originally was dedicated in accordance with the

formalities prescribed by the Sacred Law. The legal ownership and all the rights of possession over this land

belong to the Ministry of Evqaf. It is not regulated by civil law, but solely by the conditions laid down by the

founder. This Code therefore does not apply to this kind of mevqufé land.’’ (Italics added by the author for

emphasis).

77 Captain Seager, above n. 66, 12.

78 Art.29 para. 1 of Law No. 12 of 1907 evidently assumes that an original title to vaqf land is always to be entered in

the land register. Added to this is the fact that Art.12 para. 1 of Law No. 12 states that only the real estate of

‘‘ecclesiastical corporations’’ is excluded from the general registration obligation. The legal definition of this

expression in Art.5 of the Ecclesial Properties Law of 1893 indicates that Muslim foundations should not be

included. Therefore, it seems reasonable to conclude that real estate devoted to religious purposes must be

entered in the land register.
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36. This conclusion is not a conclusive one, however: in principle, the introduction of a

land register does not affect the competence of the religious courts whose continued existence

is protected in the Annex provided that the land register is merely an addition to the relevant

competence of the religious courts and does not replace it. As has already been mentioned,

the Annex of 1878 provides no obligation to refrain from making any changes to the existing

legal situation that might also impact on the Law on Foundations and Endowments. The

introduction of a land register does not as such directly relate to the Law on Foundations

and Endowments, and actually stems more from efforts to clarify the imprecise boundaries

between properties that the commentators complained about and/or to bring some degree of

transparency to the obscure ownership situation—something which might ultimately benefit

the religious foundations as well. However, one should not overlook the fact that this may

result in potentially contradictory entries in the records of the religious courts and those

of the land register. If the British administration assumes that the records in the land register

are authoritative, this signals an interference with the competence of the religious courts,

since they are entitled to ‘‘exclusive cognizance’’ in religious matters (Article I of the

Annex). In this regard, therefore, a violation of duties by Britain under the Annex must

be accepted, although this violation does apparently not lie in the actual introduction of

the land register, but only in possible deviations from the entries made by the religious

courts. If one considers that land surveys are a purely preparatory act for the purposes of

creating a land register, it must therefore logically be assumed that these themselves do

not violate the obligations in the Annex.

II.C.ii.b. Land assignments

37. Certain land register entries made available to the present author show that endowment

land (arazi mevcoufé) was apparently transferred to private persons on the basis of different

titles (succession upon death, purchase, acquisition by long adverse possession, etc.). These

entries also reveal that, by virtue of the transactions underlying the entries, titles to vaqf land

belonging to the mulhaqa category were transferred. Therefore, the observations below are

confined to the investigation of the transferability of mulhaqa vaqf. This relates to the

donation of property by private persons, the revenues of which are to be used for particular

religious purposes.79

Mulhaka vakoufs are practically those vakoufs, the revenues of which are left or ceded

by private persons, partly for the benefit of the religion and partly for the benefit of

some named person or succession of persons, such part benefits varying with and

according to the will of the donor, and of which the administration is under the

superintendence of an official appointed by the religious body.80

38. Before one can consider the matter of ascertaining the conformity with international

law of the assignment of endowment land, it is essential to examine the extent to which

79 Cf. Captain Seager, above n. 66, 3; see also Delaval Cobham, above n. 75, ii.

80 Captain Seager, above n. 66, 4.

Hofstötter, Cyprus under British Rule 175

 by guest on June 21, 2015
http://chinesejil.oxfordjournals.org/

D
ow

nloaded from
 

http://chinesejil.oxfordjournals.org/


endowment land belonging to the mulhaqa category was in fact transferable, if at all,

under the relevant provisions in force in 1878. Finally, it is important to establish

whether legal bases created by Great Britain after 1878 for the assignment of endowment

land were reconcilable with Britain’s international law obligations with regard to religious

foundations.

II.C.ii.b.i. On the transferability of vaqf land

39. The purpose of converting land into endowment land is to make the land the property of

God, so it can be used to serve God and for the benefit of the people.81 As a general rule,

neither the donor during his lifetime nor his heirs upon his death can revoke the donation

and personally occupy the land.82 Endowment land is also out of the Sultan’s grasp as well.83

As a result, we have the following legal consequences: vaqf land cannot be sold or otherwise

transferred; nor can it be inherited.84

40. Mulhaqa vaqf can be divided into two sub-categories, namely Idjare-Vahidé (single

rent) and Idjaretein (double rent),85 with the religious purpose receding into the background

with the latter: in the case of Idjare-Vahidé, once the defined religious purposes have been

satisfied, any remaining surplus can be retained by the administrator of the endowment or

his heirs. Idjaretein covers vaqf land that is associated with a merely nominal religious

duty in connection with the sale of land. Seager illustrates this sub-aspect using the following

example: A sells a piece of land to B. He does so on condition that every year 50 piastres from

the revenue of the property are to be used to say a prayer on a specific day. Therefore, the

property generates two types of revenue: the one paid for the purchase and the one used

for the religious duty—hence the name ‘‘double rent’’.86

41. Idjaretein essentially differs from Idjare-Vahidé in that it does not rule out the appli-

cation of normal succession upon death and it can also be sold.87 These qualities led to the

common practice of converting Idjare-Vahidé into Idjaretein, a practice that was legalized

even before the start of the British administration if certain prerequisites were in place.88

In fact, it was apparently relatively easy to satisfy the stipulated prerequisites.89 Seager

describes the existing legal situation succinctly as follows:

Idjare Vahidé property can never be sold outright, it can only change from Idjare-

Vahidé to Idjaretein. When Idjaretein, it can be sold, but it never loses its vakouf

81 Cf. C.R. Tyser, F. Ongley and M. Izzet, The Laws Relating to Immoveable Property Made Vaqf, 2; Captain

Seager, above n. 66, 3.

82 Cf. Tyser, Ongley and Izzet, above n. 81, 2.

83 Captain Seager, above n. 66, 4.

84 Cf. Tyser, Ongley and Izzet, above n. 81, 2.

85 Delaval Cobham, above n. 79, iii; Captain Seager, above n. 66, 3 et seq.

86 Captain Seager, above n. 66, 4

87 Captain Seager, above n. 66, 5 and 16; Delaval Cobham, above n. 75, iii.

88 Captain Seager, above n. 66, 5.

89 Captain Seager, above n. 66, 5.
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character, being always registered as Mevcoufé; the reason of this being, that on

failure of heirs, it again becomes Idjare Vahidé.90

42. This leads to the following interim conclusion: in principle, vaqf land cannot be sold or

lawfully transferred. However, this does not apply to the category of Idjaretein—a sub-aspect

of mulhaqa: vaqf land in this category is not subject to any restriction on sale and can also be

inherited. Nevertheless, one thing that remains uncertain is what exactly should be under-

stood by the transfer of endowment land within the meaning of the Ottoman Land Law.

One possibility is that ownership of the endowment land is transferred; the other is that

merely a right of use that comes close to ownership is transferred without casting any

doubt on the ownership of the endowment as such. Given that Idjaretein never loses its

vakouf character, this would suggest the conclusion that merely a right of use can be trans-

ferred for Idjaretein, not the ownership thereof.

43. Hence, it must be assumed that the transactions associated with mulhaqa that are

recorded in the land register extracts available to the author—specifically inheritance, sale

and ‘‘exchange of title’’91—are closed to an interpretation in conformity with the

Ottoman Land Law if the ownership of endowment land was transferred. In terms of

Great Britain’s obligations in international law based on the Annex, it must further be

assumed that there was serious interference in the ‘‘religious matters’’ that fell within the

remit of the Muslim courts and also in the administration of endowment assets under the

aegis of the ‘‘Board of Pious Foundations in Turkey (Evkaf )’’. Land register entries of the

ownership of endowment land on the basis of inheritance, sale and ‘‘exchange of title’’,

and the associated (implied) acknowledgement of the transferability of ownership of endow-

ment land, deprive the religious foundations of their basis, so to speak. As a result, this entails

a massive intrusion on the competence reserved for the religious authorities and courts. Con-

sequently, one must draw the conclusion that the substantive continuity guarantees of Article

I and II of the Annex have been violated. This violation of obligations under the Annex can

be attributed to Great Britain—in principle, it makes no difference whether it has been com-

mitted by the British land register authorities or legislative power, or whether the ‘‘superin-

tendents’’ appointed in Article II of the Annex to monitor foundations are guilty of

negligence.

44. However, it should be noted that in the latter case the issue of attributability is com-

plicated by the fact that on the basis of Article II of the Annex a representative of the Muslim

population nominated by the ‘‘Board of Pious Foundations in Turkey (Evkaf )’’ works ‘‘in

conjunction’’ with a delegate appointed by the British authorities. Any action or negligence

by this collegial authority cannot therefore automatically be attributed to Great Britain

alone. However, these doubts cease to exist following the reorganization of the adminis-

tration of endowments by the regulation of 30 November 1915, which bestows on the

‘‘High Commissioner for Cyprus’’ the right to appoint the two delegates for the supervision

90 Captain Seager, above n. 66, 16.

91 The case of acquisition by adverse possession has yet to be dealt with separately.
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of foundations himself (Article 1 of the Cyprus Mussulman Religious Property Order in

Council 1915), thus making the ‘‘superintendents’’ de facto British State organs.

II.C.ii.b.ii. Possibility of acquiring vaqf land by long adverse possession?

45. Article 5 of the Immovable Property Limitation Law of 188692 regulates the right of reli-

gious foundations to bring action against third parties occupying endowment property:

Until the passing of a special law on the subject of the immovable property of Reli-

gious foundations, the managers of such foundations shall have the right, even

without a title or registration, to bring an action, before the expiration of the

period of prescription, against persons adversely occupying the property.

46. It follows from this that the administrators of religious foundations no longer have the

option of bringing an action once the ‘‘period of prescription’’ has expired. The term ‘‘pre-

scription’’ can imply both limitation and (short for ‘‘acquisitive prescription’’) acquisition by

long adverse possession. This means that, depending on the interpretation, the administra-

tors cease to be entitled to bring an action against third parties following the expiry of either

the period of limitation or the period of acquisition by long adverse possession. Even if it is

more natural to interpret the expression as the period of limitation, this still means that

claims against third parties occupying property can no longer be enforced judicially once

a given period has lapsed. In Ottoman Land Law prior to the English administration, the

term ‘‘prescription’’ is also found, in which context it should be taken to mean a time

frame for taking action rather than acquisition by long adverse possession.

47. Efendi cites the following example:

If someone possesses for 15 years an Ijaretein vaqf property with the knowledge of

another person, who keeps silence during the said time without legal excuse, when

the latter person brings an action, alleging that he possessed that property in Ijaretein

before that time, his action is dismissed.93

Provisions concerning acquisition by long adverse possession are not referred to in any of the

treatises on Ottoman Land Law; consequently, this would suggest the conclusion that acqui-

sition of title to vaqf land by long adverse possession is not a consideration in Ottoman law.

As the cited example also shows, it would appear that only a right of use can be obtained by

long adverse possession.

48. Article 29 para. 1 of Law No. 12 of 1907 speaks of the registration of an original title

to arazi mevcoufé (endowment land) following ten years of undisputed occupation. In so far

as this is intended to standardize a period of limitation in procedural law, this new regulation

would appear not to differ significantly from the rule familiar to the Ottoman Land Law and

described by Efendi. On the other hand, the possibility of acquisition of ownership by long

adverse possession is probably not provided for by Article 29 para. 1 of Law No. 12.

92 Cf. the text in Fisher, above n. 67, 112.

93 Efendi, above n. 75, 111 et seq.
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49. Court judgments from the years 1958 and 1960 provide an evidently restrictive

interpretation of the possibility of ‘‘acquisition by long adverse possession’’, which

distinguishes between Idjaretein and Idjare-Vahidé. Although the possibility of ‘‘acquisition

by long adverse possession’’ is assumed for Idjaretein, it is explicitly denied for Idjare-Vahidé:

‘‘And now the question arises: Can the possession of such property [i.e. Idjare-Vahidé] for

the period ‘of over 50 years’ (on which the claim is based) on the conditions and circum-

stances of plaintiffs’ possession, as proved in this case, create a legal right to the perpetuation

of such possession, which (right) can be made the subject of declaratory judgment? – We think

that the answer to this question must be in the negative, notwithstanding that its effect is

bound to result in considerable hardship on the holders in possession’’.94 The Supreme

court of Cyprus too, in its judgment on appeal in the same case, started from the assumption

that ‘‘the main issue in the present case is to ascertain to which category of Vakf the property

in question belongs [. . .]’’95 in order to rule on the possibility of acquisition by long adverse

possession, with the outcome that it upheld the judgment of the lower court.96 The Supreme

court did not comment on the possibility of ‘‘acquisition by long adverse possession’’ for

Idjaretein, given that the land in dispute was not classified as ‘‘Idjareteinli Vakf’’ and

there was therefore no need for a discussion of this category.97

50. The land register entries available to the author clearly show that entries of acquisition

of ownership based on long adverse possession (‘‘prescription’’) have actually been made.

Therefore, this raises the question as to the extent to which this practice is consistent with

the substantive determinants for exercising British sovereign rights.

51. Where the entries in the land register speak of ownership of endowment land, it seems

logical to assume an intervention in the ‘‘religious matters’’ reserved for the Muslim courts

and also in the administration of endowment assets under the aegis of the ‘‘Board of Pious

Foundations in Turkey (Evkaf )’’, especially since the system of religious foundations was

fundamentally changed as a result. The outcome is a potential shift in the ownership situ-

ation concerning religious endowment assets, which also impacts consequently on the com-

petence reserved for the religious authorities and courts. A violation of the substantive

continuity guarantees of Article I and II of the Annex can therefore be assumed.

II.D. On the legal consequences of contravening international law

52. In the following, the legal consequences of the established violations of international law

will be outlined in general terms. A violation of international law consisting of the enactment

or application of a law that has materialized in transgression of the legislative competence

conceded by convention does not mean that the law enacted is automatically annulled.

There is also no procedure under international law for declaring the annulment of a national

94 Judgment of the District court of Larnaca in Minas Sylvestrou et al. v. The High Council of Evkaf (1958), 9 et

seq., italics added by the author for emphasis.

95 Judgment of the Supreme court of Cyprus in Minas Sylvestrou et al. v. The High Council of Evkaf (1960), 4.

96 Judgment of the Supreme court of Cyprus in Minas Sylvestrou et al. v. The High Council of Evkaf (1960), 17 et

seq.

97 Judgment of the Supreme court of Cyprus in Minas Sylvestrou et al. v. The High Council of Evkaf (1960), 11.
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law. Instead, from an international law perspective, the transgression of competence

conceded by convention must be interpreted as a violation of the enabling convention

provisions98—it does not come down to whether the infringement is an act pertaining to

international law (such as the cession of territory without jurisdiction) or to national

law.99 A violation of the provisions of an international convention can therefore entail

State responsibility if this violation is attributable to the State committing the infringement.

Hence, the violation of a right belonging to the aggrieved State under international law

(primary claim) gives cause, in principle, for the creation of a new right (secondary

claim), which corresponds to a reparation obligation.100

53. In the Chorzów Factory case, the Permanent court of International Justice (PCIJ) clari-

fied this principle by saying that reparation must eliminate all the consequences of the infrin-

gement of international law, as far as possible, and not be limited to compensation for

financial damages:

. . . [R]eparation must, so far as possible, wipe out all the consequences of the illegal

act and reestablish the situation which would, in all probability, have existed if the act

had not been committed. Restitution in kind, or, if this is not possible, payment of a

sum corresponding to the value which a restitution in kind would bear; the award, if

need be, of damages for loss sustained which would not be covered by restitution in

kind or payment in place of it – such are the principles which should serve to deter-

mine the amount of compensation due for an act contrary to international law.101

54. If restitution (restitutio in integrum) is not possible or does not entirely eliminate the

damages suffered, compensation must be paid. For non-material damages, legal redress

must be provided, which can also consist simply of the declaration of a violation of inter-

national law by an international court.102 If one applies these general principles to the

Cyprus situation, the following picture emerges: Great Britain can no longer be ordered

to recover the earlier situation since it no longer has sovereign rights to Cyprus. Hence,

the option, in principle, remains for Turkey, as successor to the Ottoman Empire, to

claim compensation or legal redress for the violation of international law. According to

98 Cf. Jan H.W. Verzijl, International Law in Historical Perspective (1973), 67 (‘‘Acts accomplished contrary to the

commitments undertaken must be envisaged from the point of view, not of an incapacity of the subject of law in

question, but rather of that of the illicit character of its acts.’’); see also Karl Strupp, Theorie und Praxis des

Völkerrechts (1925), 76 et seq.

99 Cf. Verzijl, above n. 98, 67 and 641.

100 See here Johann Caspar Bluntschli, Das moderne Völkerrecht der civilisierten Staaten als Rechtsbuch dargestellt

(1872), 259; Verdross and Simma, above n. 6, § 1294; James R. Crawford and Simon Olleson, The Nature and

Forms of International Responsibility, in: Malcolm Evans (ed.), International Law (2006), 451, 471; see also

PCIJ, Chorzów Factory (Merits), Recueil des Arrêts, Série A 17, 21: ‘‘It is a principle of international law

that the breach of an engagement involves an obligation to make reparation in an adequate form. Reparation

therefore is the indispensable complement of a failure to apply a convention and there is no necessity for this

to be stated in the convention itself. Differences relating to reparations, which may be due by reason of

failure to apply a convention, are consequently differences relating to its application’’.

101 PCIJ, Chorzów Factory (Merits), Recueil des Arrêts, Série A 17, 47.

102 ICJ, Corfu Channel, ICJ Reports 1949, 35 et seq.
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the principle of intertemporality (tempus regit actum), the international law of the time would

be referred to as authoritative for the substantive claim requirements (in particular, the deter-

mination of an infringement of international law), whereas the enforcement of a claim would

be based on current law.103

55. However, it ought to be borne in mind that the claims arising as a result of the viola-

tion of international law might already have been lost due to acquiescence. This is to be under-

stood as qualified silence even though under the circumstances a protest would have been

expected; as a consequence of the absence of any protest, any right belonging to the aggrieved

State that is disputed by the State committing the infringement may be lost.104 Of particular

interest in this context is the fact that the Sultan, in his firman of 1 July 1878, which ratifies

the assignment of Cyprus to Great Britain for administration and occupation, orders his sub-

jects ‘‘to be careful to see that no act or deed is done contrary to my Imperial approba-

tion’’.105 Evidently, there was no protest against British violations of international law at

any time while the conventions of 1878 were in force, even though this would have been

expected considering the obvious importance of foundations to the Ottoman Empire.

56. However, it must be remembered that the introduction of the possibility of acquiring

endowment land by long adverse possession was, at any rate, done rather secretly via Law

No. 12, being laid down in a position that is entirely unexpected considering the systematics

of the law (it was placed together with regulations concerning charges under the title ‘‘Mis-

cellaneous’’). In this respect, there is no way of applying an overly strict standard. With regard

to the issue of entries in the land register that potentially violated the competence of the reli-

gious authorities and courts, the assumption of acquiescence should, on the other hand, be

more obvious. Ultimately, however, it might only be possible to form a clear picture by pre-

cisely analysing the reactions of the Ottoman Empire, and this would probably require the

inclusion of any documents held in Cypriot and Turkish archives.

57. In any case, an explicit waiver of financial claims might be perceived in the correspon-

dence between the colonial administrator of Cyprus, on the one hand, and Dr Kutchuk and

Mr Denktash, on the other. The letter from the British administrator reproduced in Appen-

dix U of the Cypriot Constitution of 1960 contains the following remarks under point 3:

I also have to request your confirmation that the Turkish community, including the

High Council of Evcaf, have no financial claims against the Government of the

United Kingdom, or against the Government of the Colony of Cyprus, arising or

purporting to arise out of or in connection with either the administration of

Cyprus or the establishment of the Republic of Cyprus or otherwise, and that no

such claims will be made hereafter by or on behalf of the Turkish community.

103 For details refer to Crawford and Olleson, above n. 100, 452 et seq.

104 Jörg Paul Müller and Thomas Cottier, Acquiescence, in: Rudolf Bernhardt (ed.), 1 EPIL (1992–2003), 14 et

seq.

105 Astonishingly, the Sultan also declares in this firman ‘‘that the miri and vaqf lands found in the said Island shall

be freely sold or farmed out’’. Considering the restrictions negotiated by the Ottoman Empire for the exercising

of British sovereign rights, this statement is simply impossible to understand without it bringing into question

the stipulations undertaken under international law.
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This letter is acknowledged by means of a written response from Dr Kutchuk and

Mr Denktash, in which they explicitly waive financial claims as requested. Aside from the

fact that the precise circumstances surrounding this correspondence have not been fully clari-

fied—particular mention being made of the evidently questionable existence of a reservation

handwritten by Mr Denktash concerning claims in connection with the endowment assets—

there is the general question of the extent to which it is possible to assume the existence of an

agreement relevant to international law.

58. Doubts in this respect arise from the lack of international law subjectivity of the

‘‘Turkish community’’, which would however be a prerequisite for the materialization of a

convention under international law.106 Even if one were to assume that, in principle, the

present case represents an agreement for international law purposes, there is also the question

as to the extent to which it is possible to assume that the signatories have the power to represent

the ‘‘High Council of Evcaf’’, and also the Turkish community. Leaving aside a detailed dis-

cussion of this question, it should however be noted that Article 7 VCLT, in reference to the

conclusion of international treaties, requires the presentation of full powers—a requirement

that applies to everyone except certain State functionaries, such as, in particular, heads of

State, heads of government and foreign ministers. However, there is an even more fundamental

problem associated with the relevant letter: even if one were to assume that the signatories had

the power to represent the ‘‘High Council of Evcaf’’ and the Turkish community in Cyprus,

there appears nothing to suggest that Dr Kutchuk and Mr Denktash were in fact empowered to

relinquish rights of the Ottoman Empire or Turkey as its successor for these purposes. After all

it was the latter’s right which had been violated. Consequently, only persons duly authorized

by Turkey would have been in a position to validly waive claims for compensation.

59. In light of the above, although without knowledge of the precise circumstances and

events surrounding the correspondence, it is merely possible to state that it cannot be said

for certain that the correspondence cannot simply be classified as a political declaration of

intent which has no binding effect under international law.

60. Finally, the problem of limitation must be turned to: while there are no periods of

limitation in international law like those known in national law, this does not prevent the

occurrence of limitation if circumstances permit the conclusion that the party entitled to

claim has waived his claim and is therefore ‘‘estopped by inaction’’.107 For one thing, the

lengthy period of time that has elapsed since the legal infringement in principle suggests

the occurrence of limitation under international law. However, again a definitive assessment

would be dependent on further factual information.

III. The unilateral declaration of 1914

61. Through an ‘‘Order in Council’’ of 5 November 1914, King George V declared ‘‘in

council’’ the annexation of Cyprus, which from then on was to be ‘‘part of His Majesty’s

106 Rudolf Bernhardt, Treaties, in: Rudolf Bernhardt (ed.), 4 EPIL (1992–2003), 927.

107 Verdross and Simma, above n. 6, § 1293.
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Dominions’’ (cf. operative part 1 of the declaration).108 However, it was not until 1925 that

Cyprus was formally declared a British Crown Colony.109

62. It goes without saying that a unilateral annexation would contradict the conventions of

1878, given that the purpose of annexation is to assume sovereignty (‘‘shall be annexed to

and form part of His Majesty’s Dominion’’), which, as we have seen here, on the basis of

the conventions of 1878, remained in principle with the Ottoman Empire. However, as

remains yet to be shown, the outbreak of war between Great Britain and the Ottoman

Empire annulled the bases of the conventions, and as a result the aforementioned conven-

tions cease to be an acceptable criterion for assessing Great Britain’s behaviour from 1914

under international law. Hence, the legal impact of the annexation must be answered

from the perspective of general international law. In the event that it contravenes inter-

national law, the consequences under international law need to be determined with regard

to the legally relevant acts affecting the Law on Foundations and Endowments. However,

the starting point must be to classify Great Britain’s ‘‘annexation’’ move in international law.

III.A. Classification of the unilateral declaration of 1914 in
international law

63. It is not all that easy to classify the ‘‘annexation’’ of Cyprus by Great Britain in inter-

national law. The first thing to bear in mind is that the prevalent understanding of this

term nowadays is the acquisition of territory with the use of force.110 This interpretation

largely coincides with the one that applied at the time, which also includes acquisition by

force for annexation purposes, but which also describes a formal act that follows occupation

by force as annexation.111 In the case of Cyprus, however, the island had been ‘‘peacefully

occupied’’ by Great Britain for almost 40 years; seizing Cyprus by force in order to gain ter-

ritorial jurisdiction was therefore no longer an issue.

64. Consequently, annexation with regard to Cyprus can only be understood as a formal

act aimed at obtaining full sovereignty, since Great Britain had actually already been exercis-

ing sovereignty on the basis of the conventions.112 This type of annexation is a special case in

international law with only one possible parallel in the form of the annexation of Bosnia and

Herzegovina by Austria in 1908.113 Cyprus’ relatively special status is also highlighted by

108 The Cyprus Gazette, 5 November 1914, 8713.

109 Oppermann, above n. 33, 923; Suzanne Palmer, The Turkish Republic of Northern Cyprus: Should the United

States Recognize It As an Independent State?, 4 Boston University ILJ (1986), 423, 424; Ehrlich, above n. 9,

1025.

110 Rudolf L. Bindschedler, Annexation, in: Rudolf Bernhardt (ed.), 1 EPIL (1992–2003), 168; Stein and von

Buttlar, above n. 24, paras. 317 et seq.; Ignaz Seidl-Hohenveldern and Waldemar Hummer, Die Staaten, in:

Hanspeter Neuhold, Waldemar Hummer and Christoph Schreuer (eds), Österreichisches Handbuch des Völk-

errechts (2004), para. 807; Walter Schätzel, Die Annexion im Völkerrecht, Archiv des Völkerrechts (1949), 1.

111 H. Lauterpacht, above n. 25, 448 et seq., who, under the title of ‘‘subjugation’’ discusses the concept of ‘‘con-

quest’’ (actual seizing by military force); conquest is only considered as an (original) means of acquiring territory

if followed by a formal annexation; cf. also von Liszt, above n. 3, 94 and Schätzel, above n. 110, 1.

112 H. Lauterpacht, above n. 25, 449.

113 A host of authors refer to this analogy. See H. Lauterpacht, above n. 25, 449; von Liszt, above n. 3, 103 et seq.;

Berber, above n. 29, 310; see also Toynbee, above n. 5, 361.
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Toynbee: ‘‘. . . [T]he British Government found themselves in an anomalous position. They

were in friendly occupation of territory which, juridically, was under the sovereignty of an

enemy state; and they were in political control of a population who, juridically, were

enemy subjects’’.114 In principle, annexation involves the loss of the political institutions

of the annexed State, together with the administrative system and organization of the

courts as well as the legislation.115

III.B. War as ground for terminating the conventions of 1878?

65. That the outbreak of war between parties involved in an international treaty has reper-

cussions on the contractual relationship itself and can possibly terminate it is consistent with

the prevalent opinion expressed in writings at the time.116 However, it is advisable to look at

this in greater detail: for example, treaties that relate to a situation of war do not come ‘‘into

full vigor and force’’ until the war breaks out.117 The convention of 4 June 1878 is a con-

vention of defensive alliance that is in fact at least partly tailored to a situation of war.

However, the defensive alliance aspect only takes effect if and when Russia occupies terri-

tories of the Ottoman Empire (Article I); the convention does not, however, regulate the

details of an actual war between the contracting parties, so the rule that States that contractual

duties are only activated by the outbreak of war cannot be relevant in this particular case. On

the other hand, treaties of friendship and defensive alliance are terminated out of necessity in

the event of war.118

114 Toynbee, above n. 5, 361.

115 Alberto Fabbri, Effetti giuridici delle Annessioni territoriali, con speciale riguardo alle annessioni di Fiume e

della Dalmazia nei rapporti italo-jugoslavi (1931), 32.

116 T.J. Lawrence, The Principles of International Law (1895), 306; Stockton, above n. 11, 264; von Liszt, above n.

3, 322. In spite of this doctrine of inter arma silent leges resonating in scholarly writing roughly until WWI, it

must not go unnoticed that already Bluntschli assumed such doctrine to be the exception rather than the rule.

See Bluntschli, above n. 100, §§ 461, 538 and 718. Clearly, Bluntschli’s view later gained the upperhand. In

1948, H. Lauterpacht could therefore assert that ‘‘the opinion is pretty general that war by no means annuls

every treaty’’. See H. Lauterpacht, 2 Oppenheim’s International Law (1948), 302. Equally, in his second

report on the law of treaties to the ILC, Special Rapporteur G.G. Fitzmaurice pointed out that the existence

of a State of war may, but only in certain cases and in certain circumstances, cause termination or suspension

of treaties between belligerents, or between them and non-belligerents. See 2 ILCYB (1957), 30. Further elab-

oration on this topic in the framework of the preparation of the VCLT had been announced by Fitzmaurice in

the given context, without any concrete follow-up, however. In 2004, the ILC decided to include the topic of the

effects of armed conflicts on treaties in its programme of work. See GA Res.59/41 of 2 December 2004, para.

5. In his first report on the effects of armed conflicts on treaties, Special Rapporteur Ian Brownlie refers primarily

to the criterion of the intention of the parties as to the susceptibility of a given contract to termination or suspen-

sion. This subjective criterion is bolstered by objective elements, however, such as the intention of the parties

inter alia being determined in accordance with the nature and extent of the armed conflict in question. See

Draft Article 4, UN Doc. A/CN.4/552.

117 Stockton, above n. 11, 264. This principle is restated in Draft Article 7 para. 2 (a) in Special Rapporteur

Brownlie’s first report (‘‘Treaties expressly applicable in case of an armed conflict’’), UN Doc. A/CN.4/552.

118 Stockton, above n. 11, 265; Lawrence, above n. 115, 310 (‘‘It is clear that they are entirely destroyed by the

war’’); H. Lauterpacht, 2 Oppenheim’s International Law (1937), 303, if these treaties do not fulfil the

purpose ‘‘of setting up a permanent condition of things’’. See also von Liszt, above n. 3, 182 et seq. and

322, which, however, assumes rather indiscriminately that all treaties existing between States waging war are

annulled by the war unless actually concluded for the war. The view as to treaties of friendship coming to an

end in case of an armed conflict is dated nowadays, however, the rationale for considering treaties of frinedship
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66. There is no consensus in writings at the time regarding the consequences for treaties,

for which performance is not incompatible with war and which do not necessarily require the

existence of peace.119

67. On the basis of writings at the time it can therefore be concluded that this Convention of

Defensive Alliance including its annex was annulled by the outbreak of the First World War

and therefore also the outbreak of war between Great Britain and the Ottoman Empire. This,

in application of the aforementioned general principles, is also the view held universally in writ-

ings at that time.120 Hence, the position expressed by Great Britain in the declaration of 1914,

according to which ‘‘by reason of the outbreak of war between His Majesty and His Imperial

Majesty the Sultan, the said convention, Annex and Agreement have become annulled and are

no longer of any force or effect’’ must be regarded as compliant with the international law of

the time.121 The termination date must be assumed to be the day on which the Ottoman

Empire entered the war against the Allies—5 November 1914.122

68. Since this date coincides with the date of the British declaration concerning the

‘‘annexation’’ of Cyprus, there is no need to answer the question as to whether the conven-

tion basis is annulled ipso facto upon the outbreak of war or whether the termination of trea-

ties requires a declaration to this effect by one of the contracting parties.

69. But what then is the consequence of Great Britain’s exercising of sovereignty rights?

Given that these were granted under the terms of the corresponding conventions, these

too lapse eo ipso with the annulment of the said conventions. The right ‘‘to occupy and

administer’’ is therefore restored to the Ottoman Empire;123 the British occupation and

administration loses its legal basis, though admittedly only for the fictitious moment

between the termination of the conventions and the annexation of Cyprus, which creates

a new situation in international law and may possibly convey a valid original title to the

territory of Cyprus in place of the previous derived title.

unaffacted by armed conflicts being legal security for nationals and other private interests against the backdrop of

reciprocity. See Draft Art.7 para. 2(c) and respective comment in the first report on the effects of armed conflicts

on treaties, UN Doc. A/CN.4/552.

119 Cf. the overview of opinions in H. Lauterpacht, above n. 117, 302 et seq. and Stockton, above n. 11, 265 et seq.;

see also Westlake, above n. 14, 32 et seq.

120 Cf. the Editorial Comment in AJIL, above n. 28, 205: ‘‘Great Britain has taken advantage of the war with

Turkey to regard the conventions concluded with that country as annulled by the war, and thus, having got

them out of the way in accordance with international law, Great Britain has annexed the Island of Cyprus’’.

Toynbee, above n. 5, 357: ‘‘Thereat, the Cyprus Convention lapsed according to a doctrine of international

law which rules that bilateral treaties are extinguished by an outbreak of war between the parties’’; and

Toynbee, above n. 5, 362 (all italics are mine and added for emphasis); Dendias, above n. 16, 174: ‘‘En

effet, la declaration de guerre anglo-turque rendait caduque la convention du 4 juin 1878’’ (In effect, the declara-

tion of war between England and Turkey rendered the convention of 4 June 1878 null and void); Storrs and

O’Brien, above n. 5, 28 et seq.: ‘‘the entry of Turkey into the war against the Allies automatically annulled it’’.

121 Later historical literature also points to the automatic termination of the conventions upon Turkey’s entry into

the war on Germany’s side. Cf. Nancy Crawshaw, The Cyprus Revolt: An Account of the Struggle for Union

with Greece (1978), 23; the completed termination of the conventions is again referred to in the ‘‘Cyprus

Mussulman Religious Property Order in Council’’ of 1915.

122 Cf. Storrs and O’Brien, above n. 5, 28 et seq.; Toynbee, above n. 5, 357 and Dendias, above n. 16, 174.

123 Dendias, above n. 16, 174.
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70. A treaty between Russia and Turkey in 1921 restored two of the three Armenian

territories referred to by Article VI of the Annex of 1878. Admittedly, this partial entry

into effect of the resolutory condition of the convention ensemble of 1878 could not,

from a purely legal point of view, change anything regarding the status quo post 1914,124

since the convention basis to which the condition is attached had already been annulled

by the outbreak of war.

III.C. Assessment of the British declaration based on general
international law

71. A (consensual) practical cession of State territory by means of the convention ensemble

of 1878 was replaced by a (unilateral) annexation. From a British perspective, the annexation

must have seemed a possible way of couching the occupation of Cyprus, which had lost its

legal basis following the annulment of the conventions, in a new legal framework. Admit-

tedly, nothing has yet been said about the legality of this procedure, so this will now be ana-

lysed. As has already been shown, annexations are usually associated with aggression or wars,

in which case their permissibility is dependent on the permissibility of the aggression or war,

which, up to the first two decades of the twentieth century, was subject to scarcely any restric-

tions.125 With the outbreak of the war, Cyprus became a region of war126 that could be

fought over by armed conflict. Generally speaking, the doctrine of the time, based on the

uti possidetis principle, allows us to conclude that the territory conquered in war (war

zone) remains in the hands of the conqueror following the end of the war; this party is

entitled to formally annex the newly acquired territory, even though it was common practice

to formally arrange the assignment of the conquered territory within the framework of a

peace treaty.127 These general principles128 cannot, however, be applied directly to

Cyprus, given that Cyprus had not been conquered in war but occupied by Great Britain

since 1878 on a convention basis.

72. Even if we had been talking about a conquest in war, the annexation, according to

understanding at that time, should have waited until the end of the war.129

73. So, the situation with Cyprus is not an annexation in war, but rather a conversion (at

least an intended one) of the title to the territory with no change in actual British territorial

sovereignty over Cyprus on the occasion of the outbreak of war. This special annexation scen-

ario, therefore, also requires a separate juridical assessment.

124 Ehrlich, above n. 9, 1025, mentions in this regard that Great Britain continued its ‘‘sovereign’’ role with regard

to Cyprus.

125 Cf. comments made in Schätzel, above n. 110, 3, as well as in Walter Schätzel, Die Annexion im Völkerrecht

(1920), passim, for details about the legal situation prior to the two world wars; see also Joe Verhoeven, La recon-

naissance internationale dans la pratique contemporaine (1975), 278.

126 H. Lauterpacht, above n. 117, 239.

127 H. Lauterpacht, above n. 117, 611.

128 Regarding the uncertainties in the doctrine in international law concerning the permissibility of annexations in

the event of war for the period following the foundation of the League of Nations, cf. The Earl of Birkenhead,

International Law (1927), 94.

129 Dendias, above n. 16, 174; H. Lauterpacht, above n. 25, 448 et seq.
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74. Though the literature reveals there to be no full unanimity on the assessment of the

annexation of Cyprus, the overwhelming majority of commentators find it to be unlawful.

It seems that Toynbee is alone in writing (with a considerable lack of precision) that the

annexation of enemy territory upon the outbreak of war is consistent with traditions in inter-

national law and customary law.130 In contrast, Lauterpacht refers to the dubious legality of an

annexation of this nature during the times of war, whereas declaring it to be definitely illegal in

peace time; he argues that in any case this is not a regular type of acquisition of territory.131

Dendias declares first of all that the annexation by Great Britain has only legal relevance,

with nothing having actually changed.132 Accordingly, he classifies the annexation as an act

of conquest that merely formally confirmed a fait accompli.133 However, he states that a uni-

lateral act is not enough to bring about the transfer of sovereignty, commenting that sovereignty

could only have passed to Great Britain as a result of the relinquishment of the territory by the

Ottoman Empire134 or the fall of the Ottoman Empire.135 He goes on to say that the annexa-

tion declaration must be considered null and void under international law since legal effects

could not be granted until after the total defeat of the belligerent party (debellatio); it is there-

fore a rash act that was remedied later.136 Emilianides, on the other hand, takes the view that

the annexation could only have been lawful if Turkey had also consented to the dissolution of

the conventions of 1878.137 Bindschedler too, writing much later, ultimately assumes that the

annexation of Cyprus contravened international law and does not represent a lawful instrument

for the transfer of sovereignty.138 The comments made by Lauterpacht on the illegality of

annexation in peace time are also echoed by Bindschedler: ‘‘Unless preceded by war, the uni-

lateral annexation of the territory of another State without contractual consent is illegal. It

makes no difference that the territory involved may already be under the firm control of the

State declaring the annexation’’.139 As an example of an annexation that is unlawful, in this

sense, he cites the analogous case of the annexation of Bosnia and Herzegovina by Austria–

Hungary, stating that it was not until later that sovereignty was transferred by means of bilateral

agreements between the Ottoman Empire and Austria–Hungary.140 There are other authors

who leave the issue of the legality of the annexation of Cyprus unresolved.141

75. In summary, the opinions of the vast majority of authors concerning the special case of

Cyprus enable the justified conclusion to be drawn that the annexation in 1914 was evidently

130 Toynbee, above n. 5, 362.

131 H. Lauterpacht, above n. 25, 449.

132 Dendias, above n. 16, 170.

133 Dendias, above n. 16, 174.

134 In this regard, Dendias refers to the Treaty of Lausanne. See here III.D.

135 Dendias, above n. 16, 175 et seq.

136 Dendias, above n. 16, 176.

137 Achille Emilianides, Histoire de Chypre (1962), 102.

138 Bindschedler, above n. 110, 169.

139 Bindschedler, above n. 110, 170.

140 Bindschedler, above n. 110, 170.

141 Editorial Comment in AJIL, above n. 28, 205; Lindley, above n. 26, 243.
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unlawful. So, the annexation of Cyprus could not as such transfer any sovereignty. Nor can it

any longer be accepted that, for the period following the outbreak of war, Great Britain exer-

cised sovereignty in practical terms in accordance with the conventions, given that the cor-

responding convention bases had already been annulled.

76. Contrary to the view held by Emilianides, any consent to the termination of the con-

ventions of 1878 on the part of the Ottoman Empire could not have changed the unlawful-

ness of the annexation in any way, not least because, according to by far the most widely held

opinion at the time, the treaty of assistance had been annulled upon the outbreak of war.

However, it goes without saying that hypothetically a lawful title to Cyprus could have

been transferred to Great Britain in 1914 if a new contractual agreement had been forged

between the Ottoman Empire and Great Britain.

III.D. Consequences in international law of unlawful annexation

III.D.i. Retroactive remedy
77. Under the law of the time, it is possible, at least in principle, to remedy an annexation

that contravenes international law—a move that is certainly no longer universally accepted in

current international law.142

78. The thinking here is summed up by Schätzel (albeit excessively based on the premise of the

illegality of annexation at all times), who states that annexation ‘‘is and always has been a serious

violation of the will of a sovereign state. No dialectic will therefore be able to rate it as ‘lawful’.

However, it was previously possible, as in national law, to legitimise the situation it creates’’.143

If the unlawful situation cannot be reversed within a set period of time, the

principle of effectiveness, which rests on the notion of stability and legal security, comes

into play.144

In the absence of centralized law enforcement mechanisms, international law, as a

‘‘primitive legal system’’, was and is required to take into consideration actual established

circumstances, even if they are founded on acts that contravene international law.

79. Procedures relevant in international law that can be used to remedy an unlawful

annexation include recognition in a peace treaty as well as (implied) international recognition

by other States,145 which can also be expressed simply in an absence of protest.146

142 Bindschedler, above n. 110, 170.

143 Schätzel, above n. 124, 13.

144 Bindschedler, above n. 110, 172.

145 It was not until during the Manchurian crisis of 1932 that the US Stimson Doctrine concerning non-recognition

of the acquisition of territory by force contravening international law found acceptance and was also endorsed by

the Assembly of the League of Nations in 1932. See James Wilford Garner, Non-recognition of Illegal Territorial

Annexations and Claims to Sovereignty, 40 AJIL (1936), 679 et seq., and Hanspeter Neuhold, Die Grundregeln

der zwischenstaatlichen Beziehungen, in: Hanspeter Neuhold, Waldemar Hummer and Christoph Schreuer (eds),

Österreichisches Handbuch des Völkerrechts (2004), para. 1812. Cf. also Verhoeven, above n. 124, 280 et seq.

Hence, even just the timing of this doctrine means that it cannot be applied to the annexation of Cyprus and

consequently cannot stand in the way of international recognition.

146 Walter Schätzel, Das Recht des völkerrechtlichen Gebietserwerbs (1959), 157 and 162. Cf. also Daniel

P. O’Connell, 1 International Law (1970), 431, and Sir Robert Jennings, The Acquisition of Territory in Inter-

national Law (1963), 67. The still controversial legal institution of acquisition by long adverse possession in
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80. The historical events that followed the annexation of Cyprus are complex and

involved. Yet, one should try to categorize them legally in relation to the possible remedying

of the illegal annexation. First of all, there is an evident absence of protest on the part of the

Ottoman Empire itself.147 And it would appear that there were no protests from third States

either against the annexation by Great Britain, in stark contrast to the historical precedent set

by the annexation of Bosnia and Herzegovina by Austria–Hungary, which resulted in violent

rioting in Bosnia and Herzegovina and, on the international stage, led to protests from a

large number of States.148 A second element that must be acknowledged are the negotiations

regarding the separate peace treaty of Brest-Litovsk in 1917/1918 between Soviet Russia and

the Central Powers: it is argued that within the framework of the peace negotiations, the

Ottoman Empire could have demanded not just the return of the provinces Kars,

Ardahan and Batum, but also the return of Cyprus, which it did not however do.149 This

might be interpreted as a waiver of any claim to Cyprus, but Cyprus was simply not men-

tioned because Great Britain was not involved in the Peace Treaty of Brest-Litovsk, so there

was no reason to urge the return of Cyprus in a treaty relating to Russia. A third aspect

worthy of recognition is the capitulation of the Ottoman Empire in 1918. Under inter-

national law at that time, as has already been discussed, the prerequisites for an annexation

of Cyprus by Great Britain in compliance with international law would now have been in

place.150 Fourthly, the peace treaties of Sèvres in 1920 and Lausanne in 1923151 set the

course for definitively placing Britain’s title to Cyprus on a more sound footing in inter-

national law:152 in the former treaty, which was never ratified and so never came into

force, the Ottoman Empire recognized ‘‘the annexation of Cyprus proclaimed by the

British Government on November 5, 1914’’ (Article 115) and simultaneously waived all

rights and titles to Cyprus (Article 116).153 The Treaty of Lausanne, which was intended,

among other things, to help draw the borders of Turkey,154 states that ‘‘Turkey hereby

international law is not dealt with in this context given that in international law, in analogy to national law,

possession in good faith is almost always a prerequisite for acquisition – a situation that does not exist in the

case of Cyprus. On acquisition in general see Randall Lesaffer, Argument from Roman Law in Current Inter-

national Law: Occupation and Acquisitive Prescription, 16 EJIL (2005), 25, 51 et seq.

147 Emilianides, above n. 136, 102; Storrs and O’Brien, above n. 5, 29.

148 Toynbee, above n. 5, 361; Verdross and Simma, above n. 6, § 1041.

149 Emilianides, above n. 136, 102 et seq.

150 Accordingly, Emilianides, above n. 136, 103, too writes that the Ottoman Empire had to renounce its right to

Cyprus in the wake of its defeat. For a discussion of this principle—from the perspective of international legal

history as well—see O’Connell, above n. 145, 435.

151 12 LNTS 25.

152 Emilianides, above n. 136, 104; cf. here also the comments made in Schätzel, above n. 110, 14, that England

annexed Cyprus when the First World War broke out in 1914, but still considered it more prudent to arrange

for the island to be re-assigned in the Peace Treaty of Lausanne (‘‘England hat zu Beginn des Weltkrieges 1914

Cypern annektiert, es aber doch für vorsichtiger gehalten, sich die Insel im Frieden von Lausanne noch einmal

abtreten zu lassen’’).

153 Cited from Carnegie Endowment for International Peace (ed.), 2 The Treaties of Peace 1919–1923 (1924).

154 Cf. Yannis A. Stivachtis, What is the ‘‘basic thinking’’ of the Lausanne Treaty? The Turkish YB of International

Relations (1996), 101 (120).
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recognises the annexation of Cyprus proclaimed by the British Government on the 5th

November, 1914’’ (Article 20). Moreover, Turkey waives all rights and titles to territories

beyond the borders established by the treaty as well as to the islands where Turkish sover-

eignty is not recognized by the treaty (Article 16)—and this therefore includes Cyprus.155

81. In the literature the authors agree on the fact that at any rate the British annexation was

remedied by the Treaty of Lausanne in the sense that it was recognized by the treaty.156 So, at

least by this point Britain’s title to Cyprus was valid in international law and British

sovereignty over Cyprus was formalized.

82. However, even before this date, Great Britain may have had a title that was valid in

international law on the basis of the principle of effectiveness together with the absence of

international protest,157 although the determination of a precise point in time would prob-

ably still be debatable due to the great uncertainties surrounding the principle of effective-

ness. There is also the extremely plausible view that the originally unlawful annexation

declaration was remedied immediately following the capitulation of the Ottoman Empire,

given that, under international law at that time, the prerequisites for an annexation in com-

pliance with international law were now in place.158

83. In the end, however, the question as to the existence of a valid British title prior to the

Treaty of Lausanne proves to be of purely academic interest: after all, the advisable thing to

do seems to be to accept that the Treaty of Lausanne has retroactive effect from the time of

the annexation.159 This is firstly implied by the formulation of Article 20, which makes clear

reference to the annexation date. Of key significance here is the word ‘‘proclaimed’’, which

suggests that the annexation as declared on 5 November 1914 is now (‘‘hereby’’) recognized.

As a result, this provision corresponds in meaning to Article 17 of the Treaty (‘‘The renun-

ciation by Turkey of all rights and titles over Egypt and over the Soudan will take effect as

from the 5th November, 1914’’). The intended retroactive effect is also clear in Article 21

para. 1: ‘‘Turkish nationals ordinarily resident in Cyprus on the 5th November, 1914,

will acquire British nationality . . .’’. If a retroactive effect had not been envisaged, the con-

tracting parties would have chosen a later date instead of making the day of the annexation

155 Tornaritis, above n. 43, 26. These provisions are completed by Article 27, which stipulates that the Turkish

government is not entitled to exercise any sovereign power in political, legislative and administrative affairs

outside the Turkish territory.

156 H. Lauterpacht, above n. 25, 353; Verdross and Simma, above n. 6, 459; Malanczuk, above n. 32, 158;

Tornaritis, above n. 43, 269; Kypros Chrysostomides, The Republic of Cyprus – A Study in International

Law (2000), 20 et seq.; see also Strupp, above n. 10, 53.

157 Cf. Schätzel, above n. 145, 162. This particular understanding might also be the basis of the view held by

Toynbee, above n. 5, 359, according to which ‘‘[. . .] the unilateral Cyprus (Annexation) Order in Council

of the 5th November, 1914, was eventually confirmed by the coming into force on the 6th August, 1924, of

the Peace Treaty of Lausanne, in which the sovereignty over Cyprus was formally transferred to Great Britain

by the previous sovereign, Turkey’’. (Italics added by the author for emphasis).

158 An indication of the implicit recognition of the British annexation can also be located in the secret Sykes-Picot

Agreement of 1916 between France and Great Britain, which lays down constraints on Great Britain’s power of

disposal over Cyprus. These constraints were incorporated into Article 4 of a Franco-Turkish agreement in

1920.

159 According to Verdross and Simma, above n. 6, 459; cf. also O’Connell, above n. 145, 432.
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the reference point. And finally, the treaty contains no (transitional) regulations concerning

the period between the annexation and its recognition, which once more confirms the retro-

activity theory.

84. In summary, the originally unlawful annexation of Cyprus is retroactively given the

stamp of legality by the Treaty of Lausanne, thereby comprehensively remedying the unlaw-

fulness of the annexation.

85. Nationally, an indubitable title to Cyprus was regarded as existent by means of the

declaration of Cyprus as a British Crown Colony on 10 March 1925.160 Externally,

British sovereignty over Cyprus remained restricted by the ‘‘Franco-British Convention of

the 23rd December, 1920, on certain points connected with the Mandates for Syria and

the Lebanon, Palestine and Mesopotamia’’.161

III.D.ii. Any acknowledgement in international law via the Treaty of Lausanne of the
unilateral declaration in relation to religious foundations?

86. Article 20 of the Treaty of Lausanne refers to the annexation declaration of 1914. It

follows then that the extent of the recognition of British sovereignty over Cyprus must be

determined using this very declaration. Hence, the course of the investigation in inter-

national law leads back to the annexation declaration of 1914. Storrs and O’Brien

comment as follows:

The publication of the Order in Council [i.e. the annexation declaration], which was

well received by both sections of the population, was accompanied by a declaration

by the Government to the effect that the religious institutions and property of the

Moslems would continue to be safeguarded in the same manner as theretofore.162

87. With this statement, the authors are obviously referring to operative part 2 of the Order

in Council. In so far as its meaning may be relevant to the question of interest here, this

section reads as follows:

Nothing in this Order shall affect the validity [. . .] of any Order in Council affecting

Cyprus, or of any law or proclamation passed or issued under any such instructions

or order, or of any act or thing done under any such instructions or order, law, or

proclamation, save in so far as any provision of any such Order in Council, law, or

proclamation may be repugnant to the provisions of any Act of Parliament which

may, by reason of the annexation hereby declared, become extended to Cyprus [. . .].

88. This provision orders the continuation of laws concerning Cyprus in existence at the time

of the annexation and stipulates that the validity of these laws is not to be affected by the

annexation. Operative part 3, however, states that the order may be revoked or amended

‘‘from time to time’’. Therefore, it is questionable to what extent under international law

160 Toynbee, above n. 5, 359; Oppermann, above n. 33, 923.

161 Cf. Toynbee, above n. 5, 360. Under this convention, Great Britain was only to enter into negotiations on the

cession or transfer of Cyprus with the consent of France.

162 Storrs and O’Brien, above n. 5, 29.
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Great Britain is obliged by this initially unilateral declaration, to which the Treaty of

Lausanne later refers, to comply with the laws already in force in relation to religious foun-

dations. Of key significance here is the question of how far the recognition of the annexation

by the Treaty of Lausanne extends. Once again a reference to Article 20 of the Treaty is in

place, which states that ‘‘Turkey hereby recognises the annexation of Cyprus proclaimed by

the British Government on the 5th November, 1914’’. Does this provision relate to the entire

order of 5 November 1914, including operative part 2, or is the reference restricted to the

aspect of annexation in the narrowest sense and therefore just to operative part 1?

89. It appears arguable that the recognition of the annexation by the treaty also refers to the

specifics and explanations concerning the annexation—and therefore also to operative part

2. Logically then, this interpretation would also signify the relevance of operative part 3,

which, in turn, releases Great Britain from any stand-still obligation under international law

in so far as it enables it to amend or even revoke the order and thus also its provisions concerning

the continuation of already existing laws. No other conclusion is reached if one refers to the

binding nature of the unilateral declaration prior to its acknowledgement by the Treaty of Lau-

sanne. Even though a unilateral independent undertaking, under international law, to preserve

the status quo with regard to religious foundations is possible in principle,163 such a declaration is

also covered by the change proviso of operative part 3. At best, it can be argued that this change

proviso only relates to a possible procedure under the law of the State, with no impact at inter-

national law level.164 However, if this argument is allowed in relation to operative part 3, there is

no apparent reason why it should not be effective with regard to operative part 2 as well, since

there is no evident difference between the two clauses in this respect.

90. In this regard, the interim conclusion must therefore be that it is not possible to derive

any special obligations under international law for Great Britain in respect of religious foun-

dations after 5 November 1914. From this time forward, none of the convention commit-

ments apply—the convention ensemble of 1878 had been annulled by the outbreak of war—

and there is no mention of anything in this respect in the unilateral declaration that Great

Britain made on 5 November 1914. Finally, when one considers the unilateral declaration

and the Treaty of Lausanne together, there is also no other possible conclusion.

III.D.iii. Any other obligation to respect religious foundations based on the Treaty of
Lausanne?

91. Under the title of ‘‘Miscellaneous Clauses’’, there is a provision in Article 60 of the

Treaty of Lausanne that deals with the transfer of territories of the Ottoman Empire follow-

ing the Balkan wars or under the terms of the treaty itself:

The States in favour of which territory was or is detached from the Ottoman Empire

after the Balkan wars or by the present Treaty shall acquire, without payment, all the

property and possessions of the Ottoman Empire situated therein.

163 Cf. the case of the Norwegian Ihlen Declaration and Lawrence Preuss, The Dispute between Norway and

Denmark over the Sovereignty of East Greenland, 26 AJIL (1932), 469, 475 et seq.

164 A similar argument was put forward by Norway in the East Greenland case, in casu however without success. Cf.

PCIJ, Legal Status of Eastern Greenland, Recueil des Arrêts, A/B 53, 69 et seq.
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92. Article 60 para. 2 clarifies this provision by stating that ‘‘[t]he Wakfs created on such

property shall be maintained’’. So, those states to which territories of the Ottoman

Empire have been assigned are obliged to respect the endowment land as such. Provided

that this provision is applicable to Great Britain, it can be taken to infer a duty under

international law to observe and maintain endowment land. However, it must be con-

ceded that it is extremely questionable whether this provision could really be cited

against Great Britain. The relatively clear wording alone indicates that Article 60—

leaving aside the issue of the Balkan wars that is not of interest here—refers to territories

separated from the Ottoman Empire by the Treaty of Lausanne (‘‘territory [. . .] detached

from the Ottoman Empire [. . .] by the present Treaty’’). Cyprus, on the other hand, was

not first separated from the Ottoman Empire by the Treaty of Lausanne, as was the case,

for example, with the islands of Rhodes, Patmos and Cos (cf. Article 15). Instead, the

annexation of Cyprus receives its own individual recognition with retroactive effect in

Article 20. Therefore, it cannot be said that Cyprus is a territory detached from the

Ottoman Empire by the Treaty of Lausanne. Hence, Article 60 para. 2 of the Treaty of

Lausanne does not give rise to any special duties under international law in relation to

endowment land.

93. In contrast, Article 27 of the Treaty of Lausanne does provide a point of reference for

contractual duties on the part of Great Britain in respect of the law of Islamic foundations.

Article 27 reads:

No power or jurisdiction in political, legislative or administrative matters shall be

exercised outside Turkish territory by the Turkish Government or authorities, for

any reason whatsoever, over the nationals of a territory placed under the sovereignty

or protectorate of the other Powers signatory of the present Treaty, or over the

nationals of a territory detached from Turkey.

It is understood that the spiritual attributions of the Moslem religious authorities are in

no way infringed.165

94. The interpretation of this regulation is fraught with difficulty. First of all, the systematic

correlation between paragraphs 1 and 2 of the provision cited has to be established. Para-

graph 1 has a merely declaratory function—at least from the perspective of today’s inter-

national law—in that it stipulates that the Turkish government and authorities have no

sovereign powers whatsoever over territories where the other contracting parties have sover-

eignty and/or over the nationals of any territory that has been detached from Turkey. Para-

graph 2 could be interpreted as an exception to this provision, granting Muslim religious

authorities extra-territorial competence as well. It could also, however, be interpreted as a

rule that has no direct systematic relationship with paragraph 1. In this case, it would

quite generally (i.e. without the necessary existence of an extra-territorial reference) be order-

ing the observance of the powers of the religious authorities. On the basis of the absence of a

165 Italics added by the author for emphasis.
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direct linguistic relationship between paragraphs 1 and 2, preference should be given to this

second interpretation.

95. This conclusion is backed by the travaux préparatoires for the Treaty of Lausanne, in

which the British delegation gives notice of, among other things, its intention to fully respect

existing Turkish institutions on English soil.166 Therefore, if one interprets paragraph 2 as a

comprehensive obligation in its own right for the contracting parties to take the religious

authorities into consideration, then this must also be relevant to Cyprus. This then results

in further uncertainties regarding the interpretation based on the imprecision of this pro-

vision. The expression ‘‘Moslem religious authorities’’ could, in principle, also cover reli-

gious courts. However, this cannot be said with certainty, although one should recall that

Article I of the Annex of 1878 spoke of a ‘‘Mussulman religious Tribunal’’ in addition to

the ‘‘Board of Pious Foundations in Turkey’’ in Article II. One thing is certain, though,

and that is that the ‘‘Board of Pious Foundations in Turkey’’ falls under this provision.

The concept of ‘‘spiritual attributions’’ also raises questions: can this be taken to include

the administration of vaqf land? This certainly seems a possible argument, especially if

one considers the fact that the Annex of 1878 spoke of ‘‘religious matters’’, which might cor-

respond to the expression ‘‘spiritual attributions’’. A broad interpretation of ‘‘spiritual attri-

butions’’ can be sustained if one refers back to the travaux préparatoires.167 In summary, it

can therefore be said that Article 27 para. 2 of the Treaty of Lausanne, in the interpretation

advocated here, demands respect for the powers of the religious authorities and courts in

matters relating to the Law on Foundations and Endowments. However, it also seems poss-

ible to conclude that Article 27 para. 2 is simply an institutional guarantee, given that (unlike

the Annex of 1878) it speaks of the ‘‘attributions’’ of certain authorities, with no mention of

any reference to a particular law (‘‘religious matters’’). As a result, legal changes of a substan-

tive nature must not be ruled out entirely.

96. The applicability of Article 27 para. 2 enables the following conclusions to be

drawn: while the Cyprus Evcaf (Mohammedan Religious Property Administration) Order

of 14 December 1928168 reorganizes the administration of foundations in Cyprus, it

would appear that the basic essential institutional structures remain unaffected. A proble-

matic issue might be the power of the civil courts, which is ordered in Article 10 of the

Order, but which is also limited in Article 9 to ‘‘proceedings of a civil nature’’. The extent

to which this therefore interferes with the competence of the religious authorities and

courts cannot be clarified definitively on the basis of the information to hand. Laws

Chapter 225 (1944) and Chapter 224 (1946) entail fundamental reforms of foundations,

particularly substantive ones. These two laws can be assumed to interfere greatly with the

competence of the religious authorities in so far as they convert some vaqf land into mulk

and abolish some existing categories of vaqf land, moves which have a direct impact on

166 See Conference de Lausanne sur les affaires du Proche-Orient (1922–1923) - Recueil des actes de la conference,

Paris 1923, 100, and His Majesty’s Stationery Office, Lausanne Conference on Near Eastern Affairs 1922–

1923—Records of Proceedings and Draft Terms of Peace, London 1923.

167 Ibid.

168 The Cyprus Gazette, 14 December 1928, 867 et seq.
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the remit of the religious authorities. If one accepts the applicability of Article 27 para. 2

of the Treaty of Lausanne, this can be seen as a violation of international law; for the legal

consequences of such violation, the reader once again is referred to the comments in

Section II.D. For Law Chapter 337 (1955), on the other hand, which largely retracts

the reforms, there are essentially no reservations in light of Article 27 para. 2 of the

Treaty of Lausanne.

IV. Summary of the key findings in hypotheses

97. The conventions of 1878 did not include any transfer of sovereignty over Cyprus to

Great Britain. Great Britain was, however, granted territorial jurisdiction by virtue of the

assignment of Cyprus for ‘‘occupation and administration’’. As a result, only isolated sover-

eign powers remained with the Sultan.

98. The limits to British territorial jurisdiction can be derived from the Annex of 1878.

This protects the continued existence of, in particular, the institutional elements of the

Ottoman Law on Foundations and Endowments. In addition, any changes to the substantive

Law on Foundations and Endowments are not permissible if they affect the existence of the

religious authorities and courts.

99. The introduction of a cadastral land register by the British administration does not, in

principle, give cause for concern in international law. However, a violation of international

law must be acknowledged if there is any discrepancy between the entries in the land register

and the records of the religious courts and preference is given to the former by the British

administration, thereby interfering with the exclusive jurisdiction of the religious courts.

100. Religious endowment land cannot, in principle, be sold or inherited. Even in the case

of Idjaretein, a sub-category of mulhaqa, there can be no transfer of ownership. Land register

entries of the ownership of endowment land on the basis of inheritance, sale and ‘‘exchange

of title’’ and the associated (implied) acknowledgement of the transferability of ownership of

endowment land, entail a serious intrusion on the competence reserved for the religious

authorities and courts in contravention of the substantive continuity guarantees of Article

I and II of the Annex.

101. The actual entry of ownership of endowment land on the basis of acquisition by long

adverse possession represents an intervention in the system of religious foundations that

affects the competence of the religious authorities and courts. In this respect, it is to be

assumed that this is in violation of international law.

102. A violation of international law, in principle, entails State responsibility, and this

means that the State committing the violation is under an obligation to make reparation.

103. Given that the convention of 1878, including its additional article and annex, is a

convention of defensive alliance, it is annulled by the outbreak of war between Great

Britain and the Ottoman Empire. As a result, Great Britain’s administration and occupation

of Cyprus loses its legal basis.

104. The annexation of Cyprus by Great Britain in November 1914 must be assumed to

contravene international law. Nevertheless, this unlawful situation is remedied by virtue of a
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retroactive recognition of the annexation by the Treaty of Lausanne, if it has not already been

remedied beforehand.

105. For the period of time between annexation and its recognition by the Treaty of

Lausanne, Great Britain has no special legal duties in respect of religious foundations.

106. Legal duties for Great Britain concerning religious foundations—not least in respect

of their institutional elements—can be derived from the Treaty of Lausanne. In light of these

contractual obligations, certain aspects of reforms carried out regarding the Law on Foun-

dations and Endowments appear to contravene international law.
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